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Watson's Magazine
THOS. E. WATSON, Editor

United States of America

vs.

Thomas E. Watson

Indictment for violation of
Sec. 211 U. S. Penal
Code,

In tne District Court of the United States for the Northern Divis=

ion of the Southern District of Georgia

Augusta, Ga., Nov. 26, 1915.

Kecord of proceedings at the trial,

at which were appearances as follows:

Honorable W. W. Lambdin,
United States District Judge, Presiding.

For the Government,
Earl "SI. Donaldson, United States At-

torney,
Wallace Miller, Assistant United States

Attorney,
Charles D. Russell, Assistant United

States Attorney.

For the Defendant,
Thomas E. Watson,
William H. Fleming,
Donald H. Clark,

J. Gordon Jones.

Official Reporter,
F. B. Thigpen.

The Court : What is your next case ?

Mr. Miller : The next case is the case

of the United States against Thomas
E. Watson, charged with a violation of

Section 211 of the Penal Code.

The Court : Is the defendant ready ?

Mr. Watson : May it please your
honor, the defendant has filed a de-

murrer and motion to quash on four

different grounds. Without following

the exact wording of the first ground
of the motion. I will state it briefly

to the court and consume no more time
than is absolutely necessary.

The first count charges the defend-

ant with having mailed, in June, 1911,

divers copies of Watson's Jeffersonian

Magazine for July, 1911.

The second count charges the defend-

ant with having mailed on March 28,

1912, divers copies of Watson's Mag-
azine.

Count number four charges the de-

fendant with having mailed or having
caused to be mailed, on October 2,

1912, copies of The Jeffersonian. Well,

now. may it please the court, it is not

contended that the mailing of any one

issue, any one edition of any magazine,

whether it be ten copies, or ten thou-

sand copies, would not be a continuous

act of mailing and, if in violation of

law. one connected crime; but the de-

fendant contends that there were four

separate and distinct times of mailing,

and four separate and distinct things

nuiiled, thus there are four separate

and distinct felonies embraced in the

same indictment.

XoAv. may it please your honor, we
ccmtend that it is not good pleading,

that there is duplicity, that it puts the
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defendant at a vast disadvantage to be

called to defend himself upon four sep

{^rate and distinct transactions, each of

which, as shown on the face of the in-

dictment, is a separate and distinct

felony.

If four difi'erent crimes can l)e in-

cluded in the same indictment, fourteen

different crimes can be so bunched, or

forty, or four hundred.

If four different violations of the

mailing act. felonies, can be grouped,

then four different murders can be

brought together, and the defendant

would have to answer to all four at the

same time; four different arsons, four

different highwa- robberies, four differ-

ent treasons against the Government
could be bunched in the same indict-

ment : and if four, then the number is

illimitable, and there would be no end

to the number of crimes which the citi-

zen could be forced to face at the same

time.

The Act is exceedingly plain, and its

purpose apparently so.

The scheme of the law was to elevate

public morals; to safeguard men, wom-
en and children, the youths and the

maidens of the land. Many a girl is

kept from going astray by the fear of

possible exposure. If she is tempted

by pictures, or letters or any other

means through the mails, and made to

believe that there are drugs, that there

are instruments which will safeguard

her against exposure and disgrace, she

may let temptation overcome her. In

like manner there are men, base, venal,

corrupt and corrupting, who use the

mails to let the whole world know that

they can make it safe for men to in-

dulge themselves illicitly; that they

can sell them things that will keep them
immune from prosecution ; that they

can produce abortion, destroying the

fruits of the crime, and thus give safety

to the criminal.

That's the class of lawbreakers which
Congress had in mind.
A book is one complete thing; a

paper is one complete thing; a letter

one complete thing; a picture one com-
plete thing. If the picture be obscene, it

does not matter what the words are; the

indictment against a book must be for

the words, and the words must be such

as to taint the whole book, and give it

a character of lewdness, lasciviousness.

so that on its way through the ordinary

cliannels of the reading public, if its

natural and inevitable tendencv is to

KMMM

JUDGE W. W. LAMBDIN

excite lewdness, and to tempt men to

indulge their passions, and to deprave
public morals, then the whole book
is unmailable, and its publisher a

criminal.

The law is not made for the prude,

nor for the hypercritical and the rig-

idly righteous, but was made for the

common, everyday, average man, tak-

ing the country as a whole.

Now. this defendant is not charged
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in this indictment with having mailed
an obscene book. He is not charged

—

The Court: Can 3^011 give me a copy
of the indictment?
Mr. AVatson (Continuing, after copy

of indictment was handed to the court) :

What tlie Government undertook to do,

if the court pleases, was to select cer-

tain paragraphs, and to designate them
by numbers, from one number to an-

other, and to say that these paragraphs
are objectionable, &c. That is not the

statute, may it please your honor, and
is not the law. If so, you would bloi

out some of the most brilliant stars in

the literary firmament, and you would
literally emasculate everything fr(;m

Chaucer to Tennyson.

The law requires that the defendant
should have mailed a book that was
obscene.

I am not here to argue that the char-

acter of the extract itself might not

infect the entire book, give character

to the entire book. The point I make,
mav it please your honor is that the

charge in the indictment must be, that

the hook was obscene.

If the indictment had charged that

the defendant had done what D. M.
Bennett did in New York, some thirty

years ago—went through the pages of

Holy Writ, culling out those passages

which all men know to be obscene and
making a separate book of those pas-

sages, and mailing those passages sepa-

rately—that would be sufficient.

If the indictment had alleged that

this defendant mailed the extracts sep-

aratelv, then it would have been suffi-

cient ; and your honor will take judicial

cognizance of the record of this court

in the former case, which shows that

the United States arraigned the de-

fendant for mailing an obscene book.

The District Attorney—the former
District Attorney—in the indictment,

simply selected certain passages from
a book (for a magazine is a book), and
said these are obscene, when the very
language of the statute says, a hook, not

a part of a book, not a leaf out of a book,

not a chapter out of a book, but the

hook; the letter; the pani'phlet; the

'paper; the picture, that's the statute.

The defendant argues as a proposi-

tion of sound law, that the whole thing

7i%ailecl must test the sufficiency of

the charges. The whole matter mailed
must be a test of his guilt or innocence,

and, as to the book, the ichole hook
must speak for itself.

Another thing, may it please your
honor, it has been decided again and
again, that the objectionable matter,

the indictable publication, must be of

such a character that its influence on
the community in which it circulates

will be bad; that its influence among
the people will be to arouse sexual ap-

petites, and naturally tend to lead to

the gratification of those appetites, and
therefore to degrade public morals.

We respectfully submit that so much
of the indictment as charges this de-

fendant with publishing certain para-

graphs in a dead language, as the in-

dictment shows on its face, towit, the

Latin language, is defective, and
charges the defendant with no crime.

A living tongue, may it please your
honor, although a foreign one, is alto-

gether a different thing. In certain

parts of New York the Yiddish is the

common language. In certain sections

of Chicago, New Orleans, and New
York, Italian is the common language

;

and in portions of Milwaukee and other

cities of the great northwest, German
is the common language of the people.

Whenever this court tells the marshal

to advertise property, to advertise a

summons, to publish a decree, or order

of this court, the necessary meaning is,

Publish it in the language of the land.

The Latin tongue being a dead one,

the court is to take judicial cognizance

of the fact that our people don't speak

it. A few learned men, perhaps a

dozen, or a score, in the State of Geor-

gia, could perhaps read that Latin

—

men who are schooled in our great

universities. In this community, for

instance, where that Latin circulated,

or through the various rural communi-
ties, and other cities in the State of

Georgia, and other States, how many
people could read that Latin? The
language of the decision is, that it must

be of a character to catch the attention



116 WATSON'S MAGAZINE.

of the community and injuriously af-

fect the morals of that community, and
we submit that what is published in a

dead language, cannot reach a com-

munity. It cannot reach the common
mass of the people; it can only reach a

very few, the general public not being

at all affected, and therefore the langu-

age not being in conflict with the pur-

pose of this new law.

Now, as to the construction of this

statute, first repeating the point, that

there are four different felonies charged

here, and the indictment is fatally de-

fective on account of duplicity ; second,

that this very point, this very question,

that this very point has been raised and
decided in a leading case that was pub-

lished soon after the former indictment

agains.t this defendant was quashed on

some of the very grounds that he is

making now, in the Clarke case, in

North Dakota, where a little freak

magazine called Jim-Jam-Jems was
indicted, and the very point was made
in that case that the whole magazine
must be proven to be obscene.

The records of this court show read-

ily to 5'our honor that three of these

grounds are the same that were in the

other indictment. The one added to

the indictment was the editorial from
the weekly paper called The Jefferson-

ian; therefore, so far as this court is

concerned, this very bench, after full

argument heard, has decided this very

case, with the exception of one count

in the indictment, to-wit, the editorial

from the weekly paper. I will not at

this time delay the court by reading
the decision in the Jim-Jam-Jems case.

There are two decisions in this volume,
211 Federal Reporter; one of them is

about a picture, may it please j'our

honor, the other about a magazine. It

was alleged and proved that the picture

itself was obscene, lewd, lascivious,

filthy. Well, the picture spoke for

itself. There were some words around
the picture in a living foreign tongue.
The court allowed that to be translated
to define the picture; but, after all, the

defendant was not indicted for that

language. He was indicted for the

picture, the lewd picture; and the

statute expressly jjrovides for it.

The only evidence the jury consid-

ered, or were allowed to consider, with
reference to the character of the book,
in the Jim-Jam-Jems case, was a certi-

fied copy of certain portions thereof,

which counsel for the prosecution had
introduced in evidence as being obscene,

lewd, lascivious, and filthy.

The book itself, a little magazine not
bigger than the palm of your hand, was
not introduced in evidence, for the con-

sideration of either the court or the

jury
;
just those extracts. Did the court

err in excluding the book which was
offered in evidence by the defense?
The Judge delivering the opinion in

the case said

:

"I will suppose that the book and the

article before mentioned were excluded
upon the idea that the portion of the

book so excluded had no relevancy
whatever to the question submitted to

the jury, as to whether the portions in-

troduced in evidence were obscene or

not.

The question then presents itself as

to whether, when an indictment charg-
ing that a certain book is obscene, the

passages which the prosecutor claims

to be obscene may be introduced in

evidence and submitted to the jury and
the remaining portions of the book-

excluded.

Does not the charge in the indict-

ment, that the book is obscene, neces-

sarily make the book material and rele-

vant evidence upon the question as to

whether it is obscene or not? When a
prosecutor charges in the indictment
that a certain book is obscene, is he not

estopped from claiming that the book
itself may not be introduced in evi-

dence? No case has been cited, nor
have we been able to find one, where the

hook alleged to he ohscene was not

admitted^
In the case of the United States

against Bennett"—that is the case where
I just mentioned where he culled out

certain portions of the Bible—"when
the case came before the Circuit Court,

Benedict and Choate, District Judges,

the court held that the contents and
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copy of the book was in the hands of
every nieniber of the jury, every mem-
ber of tlie jury had a copy of the book.
The only inference that can be gathered
from the record, as brought to the
court, was to permit counsel to read
the whole book, was an unnecessary
consumption of time, because the jury
had it.

Of course the character of the book
was not to be judged by any brief ex-

tracts therefrom, the proper under-
standing of which depended upon their
being taken in connection with the con-
text, nor was it necessary to consider
much of the context that was essential

to a proper understanding of what was
claimed to be obscene. Mr. Justice
Thayer, in passing on the effect of the
paper or pamphlet, held that if the
effect would be to corrupt the minds of
those into whose hands they might
come—whose minds are open to such
influences—or to excite lustful or sen-

sual desires, then the pamphlet and cir-

culars should be found to be obscene
and lewd, whether such effect on the
minds of readers was produced by sin-

gle passages or portions of the pam-
phlet or circulars, or by many passages
or portions."

Just as I argued a moment ago, cer-

tain passages were submitted to the
jury and, finding these passages ob-
scene, they returned a verdict finding
the defendant guilty of depositing an
obscene book.

If 3'ou indict certain passages, it is

placing the defendant at a great disad-
vantage, to have the jury compelled to

consider only such passages as the pros-
ecutor deems obscene.

Says the court, in the Clarke case:
"It bars counsel from any argument

or legitimate contention as to whether
the book was obscene or not. We think
that the conclusion is illustrated that a
defendant charged with depositing an
obscene book, as in the case at bar, he
is entitled to have the book, which is

claimed by the prosecutor to be obscene,
introduced in evidence, to be considered
by the jury under proper instructions
from the court. Considering this
proper, we decided that whatever Avas
charged to be obscene in the indictment.

of necessity and by virtue of that fact
becomes material and relevant evidence
to be considered by the court and jury,
and that in the exercise of the power
to rule upon the admissibility of evi-
dence, the court erred in excluding the
hook alleged to he ohscene m oik^ vaoo
at har.^''

Now, may it please the court, how
much stronger is that reasoning, when
the indictment fails to allege that the
hook is tainted and obscene by the pas-

sages selected?

Now, in the Jim-Jam-Jems case, the
Government said the whole book was
infected and unmailable, and sought to

prove it by extracts.

But in this Watson indictment, they
don't even allege that the whole book is

infected and unmailable, but say cer-

tain extracts from it are. Therefore,
the Clarke case would seem to utterly

annihilate the indictment.

In the construction of the statute,

which is a recent one, only per-

fected during the last three or four
years, let us try to have a rational,

legal understanding of what Congress
aimed at. It is not to be assumed for

one moment that Congress undertook
to abridge the freedom of the press.

We dismiss that idea at once, then, that

Congress meant to violate the bill of

rights in the United States Constitu-

tion and abridge the liberties of the

press. It follows, therefore, that Con-
gress did not intend to unduly exclude
from the mails a great mass of English
historical, biographical, scientific, socio-

logical, geographical, physiological and
poetical literature. Then that litera-

ture, enriched as it is, by those streams
that flow in upon us from the nations
that are long since dead, they who
lived and flourished on the Euphrates,
on the Nile or on the Ganges; our lit-

erature swollen by these streams, flowed
on, may it please you honor, among the

scholars of the universities, in the
homes of the rich, and, I hope, often in

the homes of the poor. It is not to be
assumed that Congress meant that these

books could not be rcpuhlished and re-

mailed. We must assume that Congress
meant that the great mass of our liter-

ature which has been republished and
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remailed, with editions from the cheap
penny copy up to the edition de luxe,
should go on, uninterrupted by this new-
law. Then it follows, that it is not
unlaicful to repuhlish and remail the
standard hooks of English literature.

Therefore, when we would measure a
particular book, arraigned at the bar
of public opinion, we must have some
test, some measure, some gauge in judg-
ing. In all departments we have to
have standards, measures, and guides
and tests. The yard-stick and the
pound-weight, and the dollar, are
measures. In another department,
what is called fashion may decide.
A standard of one age and for one
community, is not the standard of
another age and another community.
Dress which is perfectly decent and
decorous in the tropics would be im-
proper in the temperate zones. The
bathing suit which is proper on the
beach would be most indecorous in the
parlor. The gown of the fashionable
woman, going to the dinner-parties, or
to the ball, is perfectly proper, when,
if she were to wear the same gown to
church, the whole congregation would
be scandalized.

Now, when we arraign a book at the
bar of public opinion, what is the ra-

tional, equitable, just measure of its

merit or demerit, of its criminality, or
its lack of that? A^^ly, it is the average
opinion the world /las had, as to its

accepted literature. And if we depart
from that, we are at sea, we are adrift
without rudder or compass, dependent
only upon some individual whim, in-

stead of upon that great opinion which
prevails intangible, but most certain,

in the minds of the great masses of the
people. How do we prove it? Go into

the libraries kejot by good men and
women ; what volumes do you find

there? Go into the libraries of private
gentlemen, go to the libraries of our
Christian colleges, go to the catalogs of
respectable publishers, the general run
of literature found in your library or
in mine, must be the test, must be the
gauge by which we judge other books.

It is obviously true that the
measure for one book in one depart-

ment will be different from a book in
another department. A book on the
"WTiite Slave Traffic will necessarily be
different from a book of historical or
general literature. A history of the
social evil in this country, or in

Europe, will necessarily deal with dif-

ferent things and will haVe to have a

latitude warranted by the purpose
chosen, and the fact of its dealing with
a subject necessarily obscene, cannot
very easily avoid contact with the sub-

ject which it has chosen.

In like manner, the standards of his-

tory, standards of biography, all of

these various books have their various

standards, and each book, in each de-

partment, whether periodical or belles

lettres, should be judged by the accept-

ed standards, in that department.

We contend that whenever a book
shows for itself, that the author in-

tended it as an honest contribution to

the literature of biography, or history,

it is to be judged by the current stand-

ard works on the same subject.

No book is unmailable unless it shows
for itself that, taken as a whole, its

purpose, or natural tendency, is to in-

flame lust and deprave morals; hence,

no author can be indicted for mailing

his book unless the Government charges

that the book itself is obscene.

Extracts are not sufficient, unless it

be alleged that they tainted and cor-

rupted the whole book, making the

hook obscene.

Now, if the court pleases, in the State

of New York, there is a statute upon
exactly the same subject as this Section

211, under which the defendant is

indicted. The language, if your honor
pleases, is as follows: After speaking

about certain circulars, etc., it saj^s,

"any obscene, lewd, lascivious, filthy,

indecent book, magazine, newspaper,"

etc. I read that much of the language

to show that the character and descrip-

tion are the same as in statute 211.

The Court of Appeals, with Chief

Justice Cumming delivering the

opinion, held, the language imputed to

the editorial of "The Gospel Worker,"
was scurrilous, but not indecent, within
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the language of the law, and therefore
did not come in the contemplation of
"The Gospel Worker." The headline
of the editorial was:

THE OPEN DOOR TO HELL

Is the confessional box. It is hell's gate.

The mainspring to lust. The very embodi-
ment and focus of the virus of hell. It is

the very matter and pus that runs from
the corpse in hell. It is the pollution and
rottenness of the decay of ages. It is the
cesspool, the recipient, the reservoir of
lust, of vile thought and communication,
adultery, the birthplace of sexual criminal-
ity, with men's wives and young girls, and
the convent is earth's terminus and hell,

the lake of fire is the dumping ground.
It is the criminal college. The mother of
prostitution. The author of pauperism.
From it emenates poison to society, homes,
our schools and our government. I speak
in love. No time to trifle. The Anaconda
is drawing itself over many a threshold
and stinging thousands to death. Hark!
A voice from the tomb, the blood of the
innocent crying out, in what sense is the
confessional needed? The word of God
says, in 1st John, 1,9: "If we confess our
sins. He is faithful and just to forgive our
sins and cleanse us from all unrighteous-
ness." You go direct to God Almighty
through Jesus Christ to confess your sins.

Not in a concealed and secluded place
alone. No wife can go with her husband.
Here the priest asks the vilest of questions,
and of course the husband could not be
present. He asks the most delicate and
intimate questions. But under what obli-

gation is anyone to a priest? What busi-

ness has he to go into a box and ask deli-

cate female questions that no minister of

Jesus Christ or true gentleman on earth
would ask? Right here in the confessional
box many have been ruined, and many be-
came mothers as a result; and men, you
are paying your money to priests and to a
church that is ruining your daughters and
stealing the affections of your wife, until

he knows more about her than you do.

She has many secrets kept from you, hus-
band, but not from that licentious priest.

This is all true, dear reader, and can be
proven by thousands of witnesses. May it

not well be called the open door to hell?
Last month a dear brother gave The Gospel
Worker to some in the place where he was
at work in this city. It was the January
number with the article "Break Open the
Doors and Look In," and it caused much
excitement. Bloody threats and curses
were made, and two could not sleep at

night, they were so stirred over the truth
in it. Was anyone ever so benefitted in

any way by going into the confessional
box? If it is advice you need, why go to

that secret place? Dear reader, Jesus

Christ never instituted the confessional.
Would He call lustful, licentious, drink-
ing men to ask such low, vile questions,
which are unbecoming for anyone to ask
another? I am sure you say no, and be-
gin to see the awfulness of it. You might
as well confess to a dead dog. The Roman
church teaches you cannot be saved unless
you confess to a priest. Read this from
their own teaching: "If anyone shall say
that priests who are in mortal sin have
not the power of binding or losing, or that
priests are not the only ministers of ab-
solution, let him be accursed." This does
away with Jesus' blood. It makes God
second to this fellow in the confessional
box. They teach that every sin, the vilest
and lowest, the most criminal, by man and
woman, must be confessed to the priest.
They do not teach it necessary to repent,
but to do penance. Notice, this takes the
place of repentance. Penance and confes-
sion to a wicked priest necessary to salva-
tion? Is there any intelligent person on
earth who believes it? The following is
what Margaret L. Shepard, who was for
three years an inmate of the Arno's Court
Convent, Bristol, England, says: "In a
confessional the depth of corruption and
womanly degradation is reached. There
the seeds of hell are planted in the soul.
The thoughts of a young girl are polluted.
Her heart is polluted, her mind becomes
familiarized with the most revolting sins
of impurity. The lessons engraved in the
memory, the heart, the thought, the soul,
like the scar of a red-hot iron, leaves its
scar. In the confessional young unmarried
and married women get accustomed to
hear and repeat without a scruple things
which would cause even a fallen woman
to blush." These are the words of one
who has been through the above and es-
caped from their murderous hands. I will
close with the above. It is a clincher, and
positive evidence and witness of all I have
said. All unite with me in prayer that
the above will open the eyes of many de-
ceived Romanists and come to the blood
of Christ. (Signed.)

N. L. A. EASTMAN.

/

Three courts in succession ruled on
that language as not being lewd, las-

civious, obscene and filthy as within
the meaning of the statute. Upon
what idea ? It does not seek to inflame
the passions of adolescence into a desire

for forbidden fruit.

The language shows on its face these

were the words of an earnest man,
profoundly impressed with the idea
that he was warning mankind against
a danger to public and private morals.
Now, may it please your honor, let
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me, as briefly as possible, cite the court
to some of the standard works of his-

tory, biography, and sociology, books
doubtless in your home, as they are in

mine; books that are necessarily a part
of every library in the land; books
without which no library would be con-
sidered complete. Let me take Gibbon's
history of Rome, and read first, one or
two passages.

The Court: Before you do that, I

would like to hear the demurrer read.

Mr. Watson : Mr. Fleming will read
the demurrer.
Mr. Fleming (reading) :

HON. Wm. H. FLEMING

"Now comes the defendant in the
above stated case and demurs to the
indictment therein, and moves to quash
the same upon the following grounds,
to-wit

:

First, Misjoinder. The indictment
contains a misjoinder of causes of
action, in this: (a) Count No. 1

charges defendant with having mailed,
or caused to be mailed, on June 28,

1911, divers copies of Watson's Jef-
fersonian Magazine for July, 1911, con-
taining an article entitled "The Roman
Catholic Hierarchy; the Deadliest
Menace to Our Liberties and Our
Civilization."'

(b) Count No. 2 charges defendant

with having mailed or caused to be
mailed, on April 28, 1912, divers copies
of Watson's Magazine for May, 1912,
containing an article under the same
heading.

(c) Count No. 3 charges the defend-
ant with having mailed, or caused to be
mailed, on March 28, 1912, divers copies

of Watson's Magazine for April, 1912,
containing an article under the same
heading.

(d) Count No. 4 charges the defend-
ant with having mailed, or caused to be
mailed, on October 2, 1913, a certain

copy of The Jeffersonian, dated Octo-
ber 2, 1913, containing an article en-

titled "Another Maria Monk Case
Came to Light in New Jersey a Few
Days Ago."
These counts charge four separate

and distinct felonies, which cannot be
properly joined in one indictment be-

cause, first, nowhere in the indict-

ment is the authorship of these articles

charged to the defendant, or to any one
person, so as to show a connected series

of acts. Second, between the acts

charged in the first and second counts,

there was an interim of ten months.
Third, between the acts charged in the

third and fourth counts there was an
interim of one year, three months and
four da^'s. Fourth, the act charged in

the first count was depositing in tlie

mails copies of a publication entitled

Watson's Jeffersonian Magazine, while
the act charged in the second count was
depositing in the mails a publication

under a different name, to-wit, Wat-
son's Magazine, with no allegation that

these two publications were the same,

or that thej^ were under the same man-
agement, so as to show a connected se-

ries of acts. Fifth, the act charged in

the fourth count was depositing in the

mails the publication entitled "The Jef-

fersonian,'' indicating a different pub-
lication from either of the other two.

II. Imperfect description.

1. Each count of said indictment de-

scribes an alleged obscene article, and
bases the offense on the deposit of that

article in the mails, whereas, it appears-

from the indictment that the article

is only a part of a regular magazine
or paper, and the offense, if an}^, con-
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sisted in the deposit of the entire mag-
azine or paper, all of which should be

construed together.

2. The indictment does not charge

the defendant with the mailing of any
book that was prohibited by the statute

nor with the mailing of any obscene,

lewd, lascivious or filthy pamphlet,

publication, paper, letter, writing,

printing or other publication of an in-

decent character, whereas, the statute

applies only to the thing mailed in its

entirety, and the thing mailed, whether

book, pamphlet, paper or publication,

must be alleged to be obscene and un-

mailable.

3. The indictment does not charge

defendant, in the words of the statute,

with having mailed prohibited books

or papers, but with having mailed two

books or magazine, and one paper, from
which the prosecution has selected a

very small proportion of the whole,

and has indicted defendant, not for

mailing the publication as a whole, but

upon those extracts taken arbitrarily

from the book and paper, without re-

gard to the real character, purpose,

motive and natural effect, which any
person of normal mind would derive

from reading the books and papers.

4. The indictment does not charge

defendant with having mailed the ex-

tracts separately, and therefore the in-

dictment is fatally defective in that the

book and the paper which defendant is

charged with mailing, were not made
as they should be, the legal basis of the

indictment.

III. Publication of Latin no legal

publication

:

The defendant further demurs to the

indictment, and moves the court to

quash the same, or so much thereof as

is embraced in Count No. 2, for the

reason that the pages therein desig-

nated are in a dead language, to-wit,

Latin. The indictment does not allege

that defendant mailed a translation in

English, or the living tongue, of that

dead language, and therefore said al-

leged obscene matter has never been

published and mailed at all. within the

meaning of the statute.

Defendant therefore submits to the

court that the alleged obscene matter.

not having been translated out of the

language totally unknown to the ordi-

nar}^ reader, was not only not a publi-

cation within the meaning of the law,

but shows on its face that it could

neither have been intended, nor actual-

ly tended, to excite lust and degrade
public or private morals.

IV. Indictment on Extracts:

Defendant further demurs to the in-

dictment and moves to quash the same
on the ground that it is not only in

violation of the previous decision of

this court, in this very case, but is in

violation of numerous decisions of the

United States District and Circuit

Courts, where the same question has

arisen, to-wit : this indictment shows on

its face that defendant is charged wnth

a violation of the statute on quoted

parts, extract and excerpts taken from

three books and one newspaper, and the

indictment does not show what portion

those extracts bear to the whole of the

books and the newspaper. Nor does

the indictment allege that said extracts

are so lewd, obscene and lascivious as

to taint and infect the whole of the

three books, and the newspaper, thereby

rendering them unmailable and crimi-

nal, nor does it allege that any one of

said books or said newspapers was so

tainted and infected."

The Court: I understand that the

obscene language is not set out in the

indictment, and the court has never

seen the language complained of.

"Where the court believes that no rea-

sonable man would say the language

obscene or filthy, it would be his duty

to sustain the demurrer and quash the

indictment.

Mr. Watson: Now, what are the

limits in literature? Here is Gibbon's

"Rome," one of the great standards;

the man's whole life was put into this

work. He spent twenty years at Lau-

sanne, Switzerland, studying to write

this work. On this very subject of

celibacy, the unmarried priesthood.

Gibbon says:

"Since desire was imputed as a crime,

and marriage was tolerated as a defect,

it was consistent with the same prin-

ciples to consider a state of celibacy as

the nearest approach to the divine per-
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fection. It was with the utmost difp'-

eulty that ancient Borne could support

the institution of six vestals; but the

primitive church was filled with a great

numl)er of persons of either sex who
had devoted themselves to the profes-

sion of perpetual chastity. A few of

those, among Avhom we may reckon the

learned Origen, judged it the most
prudent to disarm the tempter. Some
were insensible and some Avere invinci-

ble against the assaults of the flesh.

Disdaining an ignominious flight, the

virgins of the warm climate of Africa

encountered the enemy in the closest

engagements; they permitted priests

and deacons to share their bed. and
gloried amidst the flames in their un-

sullied ])urity. But insulted Nature

sometimes vindicated her rights, and
this new species of martyrdom only

served to introduce a new scandal into

the church."

Mr. Watson then turned to Chapter

LVI., page 446, of Gibbon, and was

about to read that extremely scandalous

passage, when he was interrupted by

—

The Court: The main question is

the language. In other w^ords, the sub-

ject to have the court decide, as to

whether this matter was obscene or not,

the court would have to first see the

language. The court has never seen

the language complained of, as it is not

in the indictment. Therefore, is not

your argument now somewhat prema-
ture, as whether this language is ob-

jectionable or not, when the language is

not before the court?

Mr. AVatson: The assumption, of

course, was that the language had been

filed, and that it is a matter about

which the court is informed.

The Court : I don't know whether
it is or not. Has it ever been filed, Mr.
District Attorney ?

Mr. Donaldson : I have it in my
possession.

The Court: In other words, it is

permissible for an indictment to set out

and charge that a certain book, or pam-
phlet or other publication, was obscene,

and too obscene to be spread on the

records, and therefore they don't incor-

porate it in the indictment, that is re-

garded as gool pleading. Of course.

they should permit the book to be init

in evidence, if the case gets to the jury,

and then the court passes on whether

the matter ought to be submitted to

the jury or not, but if the defendant

desires, before that, to have the court

inspect the articles, and decide on the

demurrer, whether it is objectioiuible or

not, the defendant files a motion for

what is called a bill of particulars."

There ensued a running discussion

between the attorneys as to whether a

demand for a bill of particulars came
too late; as to whether the Ciovenunent

should not have charged that the entire

magazine was obscene; as to whether
four different felonies could be joined

in the same indictment and tried to-

gether; and as to whether publication

in Latin is a publication within the

meaning of the law.

The Court : Now the question, as to

one of the counts being in Latin, what
do you say to that?

DISTRICT ATTORNEY, EARL DONALDSON.

Mr. Donaldson : We propose to show

on the trial of this case that the lan-

guage referred to as a matter of fact,

is intelligible to a great class of persons,

reading in this case. As a matter of
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fact, while it is Latin, Latin is prob-
ably more studied than the foreign
lanofiiafres. (ierman, French and Ital-

ian Certainly he would not urge that
an article published in Cierman would
not be a i)ublication, and in view of the
fact that Latin is studied as extensively
as this foreign language, he would not
be permitted to make successfully a

contention of that kind.

The question is not whether it is

interpreted by everybody but whether
it would be interpreted by anybody at

all, if it is, that would make it obscene.
The Court: The purpose of lan-

guage is, of course, to convey thought.
The purposes of the defendant in this

case in using the Latin language was
evidently to convey some thought to

his readers. Would not the statute
apply, no matter how few of the read-
ers might be able to read it?

Mr. AYatson: In reference to the
kind of publication that the law means,
I beg to cite the court to the definition
in the Encyclopaedia of Law, Vol. 3,

page 1003 : ^'Matter is obscene, tvhen it

is obvious to the comnnon sense of de-
cency and modesty of the community,
and is such as to deprave and corrxi'pt

those minds that are open to such a
moral influencey
Now, may it please the court, a mag-

azine or book circulated among the mil-
lions who read it, such a publication
as this, could not possibly come up to
that definition, or to the meaning of
the statute, which is to protect the Com-
munity, not the savant, or the scholar
in his studio, and the few men who are
mastt rs of language, but what the law
means and what the definition here
says in so many words, is the com-
munity, like acts of public indency,
which affect the community, not what
some one man may do in his office, or
in his sleeping room; but the man in

the market place, in the crowded tlwa-
ive, or in the streets, THE COM-
Ml'XITY. Xow we say, again, may
it please the court, that my brother
Donaldson has not been able to show a

decision that controverts our conten-
tion.

I would have been glad to have read
manv and manv a standard author

here, like Froude, and Hallam, and
Carlyle, men of the highest genius and
character, who, when they come to
some pages they don't want to put be-
fore tJie general public, leave it in its

original Latin. Hallam does it, time
and time again, in his history of the
Middle Ages; Gibbon does it, in the
Decline and Fall; Froude does it, in
liis history of England, and the univer-
sal practise shows that they do not con-
sider that those Latin passages were
))ublished at all. It is an extract, and
put in a dead language for the simple
reason that to the community at large
it is a sealed book.
The Court: In view of the State

laws and decisions on misjoinders in
indictments, the court was very much
struck with the i)oint made, that there
was a misjoinder. There were four
distinct felonies here charged in the
same indictment, and in separate
counts, but it seems the revised statutes.
Section 1024, of the United States,
clears that up, and gives a more liberal
system in the United States Courts,
than obtains in the State Courts, be-
cause there it is expressly provided that
in three separate kinds of indictments,
different counts may be joined, and that
different indictments even may be con-
solidated, and the three classes there
set out under that section, and in thie

revised statutes, crimes or offenses un-
der the same class, which evidently
meiins of the same nature, may be join-
ed in the same indictment, or different
indictments, setting forth different of-
fenses of the same nature, may be con-
solidated by order of the court. That
statute has been interpreted by tlie

Supreme Court of the United States in

two decisions, Avhich have been reac] to
the court, and inasmuch as the indict-
ment here, and the courts, are not for
different violations—not for different
kinds of offenses, but all of them, all
of the counts go to mailing alleged
obscene, lewd, lascivious and filthy waX-
ter through the mail. The court thinks
these are of the same nature and that
therefore, under this special statute
adopted by Congress, these four counts
can l)e incorporated in the same indict-
ment.
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As to the question as to whether it is

necessary to set out the entire maga-
zine, the court thinks it is sufficient to

set out the entire article as it is in the
magazine referred to; that without put-

ting in the whole magazine, and that's

all that this indictment does.

As to the matter of one of the counts
charging an offense committed in Latin,

that is. the matter was published in

the Latin language, the court realizes

there is some difficulty in his mind.
However, the purpose of language is to

convey thought, and evidently it was
the intention of the publisher or editor,

or mailer of this magazine, to convey
some thought by the use of that Latin
language. The court can't think the

language was sent out in the paper and
not intended to convey some thought
to the reader. The court cannot under-
stand that the editor would have pub-
lished a magazine article unless some
thought was meant to be conveyed by
using the language set out, and it is

supposed that some would get down
their lexicons and find what the editor
meant, else why would he have pub-
lished it at all, and put it through the
mails. The court hardly thinks it lies

in the mouth of the defendant, there-
fore, to say he intended to conceal his

thoughts by using the language.
Evidently he had some point in using

that language, some thought to convey,
and, although it may have been convey-
ed to a limited correspondence, yet cer-

tainly it would have been applied to a
few, or probably only as to a few. The
court, therefore, does not think the
objectionable language, as couched in

the Latin language, would have been
mailable.

The court in passing on the demurrer
has not got the language before him,
and cannot say whether any of the lan-

guage violated the statutes or not.

Therefore, the court overrules the de-

murrer.
Mr. Fleming : Your honor, we desire

to note an exception.

The Court: You may note an ex-

ception.

Mr. Fleming : We desire now to pre-

sent our demand for a bill of par-
ticulars.

The Court : Very well.

The Court: Take an order on the
application, ordering that the District
Attorney file with the Clerk of this
court the objectionable publications de-
scribed in the indictment, and I will
sign the order.

The Court : Anything further at
this time?
Mr. Donaldson: AVc are ready to

proceed, sir.

Mr. Watson; The defendant is ready
to proceed, sir.

The Court : Call the jury.

The following jurors, as tiualified in

open court, were empanelled to try the
above stated case:

1. T. O. Gunn.
2. U. 11. Jenkins.

3. Stephen F. Harrold.
4. John P. Hall.

5. J. A. Crawford.
G. E. Cx. Dent.
7. B. R. Tanner.
8. C. E. Brown.
9. J. S. Skinner.

10. J. C. Cave.
11. C. J. Skinner.
12. P. S. North.

MR. WATSON'S OPENING STATE.MENT
TO THE JURY.

May it please your honor, and gen-
tlemen of the jury, the defendant will

undertake to establish to your complete
satisfaction, that he was connected with
the Jeffersonian Publishing Company,
a chartered corporation, which was
empowered by the laws of the State of
Georgia to publish magazines, papers,

books, jDamphlets, etc.; a general pub-
lishing business; that in the course of

this publishing business the Jefferson-

ian Publishmg Company put forth

magazines and books, some historical,

some biographical, some controversial.

The defendant will undertake to

prove that the articles for which he has

been indicted, show on their face that

they were intended to construct a book,

chapter arter ctiapter—was solely for

the purpose stated, to make a book. It

was a book in the making, month by
month, year after year, to become a

contribution to Protestant literature.

It was dealing with those great ques-
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tioiis upon wliic'li our ancestors differed

from the ruling powers in the Old

World, and which caused them to break

loose from the ties of home and per-

sonal interests in the Old AVorld : and

to brave the dangers of the wide ocean,

in the little wooden tubs that were then

the ships in which people crossed the

seas. Not only that, but to brave the

hardships and the dangers of this wil-

derness, where the wild man and the

wild beast were to be conquered, and

the forces of nature were to be sub-

jugated to the uses of men.
This defendant, in the course of the

preparation of these articles, took up
the great points of antagonism, from
the protestant and democratic point of

view, against this monarchical and hier-

archial system of Roman church poli-

tics. AVe will show you, gentlemen, by

the Government's own evidence, that

one of these chapters Avhich is described

as being so unspeakably vile, so utterly

corrupt as to deprave public morals,

speaks against the unmarried priest-

hood, a thing which was never heard

of until a thousand years after Christ

died. In that chapter the defendant

said, that the marital relation for the

full sexed man and the full sexed

woman, is the only proper relation,

contemplated in the Old Testament and

in the New.
Defendant said that when the mon-

astic life was first established, and when
man l->egan to try to live without taking

a wife, and without having improper

relations with the other sex, that they

had to starve themselves, they had to

bleed themselves, that they had to re-

duce their diet, that thev had to live

on the simplest vegetables, that they

had to avoid meats and wine—and
everything that makes good red flesh

and good red blood ; and the defendant

said that it was unnatural—presenting

the picture of half-a-dozen or niore

typical unmarried priests, and saying,

"Look at them: here are men whose

faces are red, whose eyes, whose lips,

whose features, whose necks, Avhose

bodies, show that they live richly on

red meats, and red wines: and is it not

preposterous for these men to say, that

they never are tempted of evil, and is

it not a dangerous thing for such a

system to get itself fastened upon our

home landy
The District Attorney mentions with

horror a w^ord, which leaves me to fear

that he has not closely read his Bible.

He mentions the word

—

Mr. Donaldson: I respectfully submit

that the statement of counsel now is out

of place and improper. I don't under-

stand that he will have the right to

bring, by way of argument, justifica-

tion, giving himself the right to send

this matter through the mails. The
whole thing is whether or not the mat-

ft-er was obscene, lewd, lasci^•^ous or

filthy.

Mr. Watson : We submit, the law is

not so narrow as all that. It is not to

he assumed that the United States Gov-

ernment is making a special law against

this defendant. It is to be assumed

that the defendant will be given the

same protection that is given to others.

I was going to read one verse from

Paul, in which Paul uses, in the Thir-

teenth chapter of Hebrews, tlie very

word "whoremonger," that seemed to

give so much offense to the District

Attornev. So far as that is concerned,

I can take the Book of Genesis, and

go on through nearly every other book,

and if vou go in and take out each

extract, "look for what is obscene, you

can start from the generation when

Adam carnally knew his wife, and

began to people the earth with the

human race, and go on to Sodom and

Gomorra, a most hideous picture: you

can see Lot's daughters going in to him,

one after the other, after they had made

him drunk, to have children by him.

You have Onan, provoking the wrath

of God because he would not beget

children bv his brother's widow, but, as

Holy Writ savs, he "spilled it on the

floor."' You have Jacob, crawling over

the knees of his wife to get to his con-

cubine: you have his wife bringing

Jacob across to his concubine, to get

children, because she had none; ana

you have David looking at a naked

woman bathing, perfectly nakeci. and

she awakes his amorous desires, and he

takes her to his bed, and has her hus-
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band killed to get rid of him. You
take the Song of Solomon describing

a woman's thighs, her stomach, her

bosom, her neck; if you should judge
a book to be obscene by extracts, Saint

Paul himself describes the unnatural
sexual relation of man with man. and
woman with woman. To do what ? To
team people against it.

Xow we w^ill ask the court, in view
of decisions that have been made since

this court sat in the first case against

the defendant, two years ago, to hold
that no book can be judged by extracts

from it, but that the book itself must
speak for itself and establish a char-

acter for itself.

Another point made against the de-

fendant is, that he described a certain

emblem of ecclesiastical wear, and sym-
bolic garment Avorn by priests. The
defendant's whole purpose is to prove

that Roman Catholicism claims that it

comes from Biblical Christianity, when
it is really a modern paganism. The
defendant, in speaking of that, and in

proof of that, gave a picture he had
found (which is in other books) of

a priest wearing a certain garment,

and the defendant says that priests do

not know that that garment is a pagan
phallic symbol, and typifies the repro-

duction of the human race hy the carnal

connection hetween the man and the

woman. In the name of common sense

!

how could it excite a boy's passion, or

a girl's, or a man's, to tell him that

these priests, wnth red cheeks and red

lips, and robust bodies, are not out of

the order of nature, but. are men of the

same appetites and Aveaknesses, as you

and I?

How could it harm any man for this

defendant to say, heware of that kind

of thing., because priests are subject to

all the passions and propensities of the

earned man?
Again, when it is stated that a cer-

tain garment Avhich they wear, and

which is pictured in the magazine, is a

pagan emblem, Avhich in the olden times

symbolized the union of the sexes, to

the reproduction of the human race

—

hoAv in the world could that excite the

passion of your boy, and lead him
astrav ?

Looking at that picture, giving him
the history of it, seeing the point made
on it, he Avould laugh at the Catholic
priest for his ignorance in laeai^ing it.,

but it could not influence his passions,
or cause depravity in the community in

Avhich he li\'es.

Again, it is stated that this defend-
ant copied— it is not claimed he Avrote

a Avord of it—that he copied out of a

book certain i)ages of the Latin lan-

guage Avhich the District Attorney says
are unspeakably vile. Hoav does he
know? Is he a Latin scholar? Hoav
does the ordinary reader know? Is he
a Latin scholar?

It is a vile thing for a bachelor man
to take a w^oman off in private and
pour such questions as that into her
ears. A vile, unspeakable, polluting

article like that, may it please your
honor, but the logic of my energetic

young friend, the prosecuting officer,

diligent for the case of the Government,
the logic of my brilliant and promising
young friend is, that the worse a thing

is., the safer it is from punishment.

Make it so had that you can't speak of
it without blushing, and you have made
if immaine., because you can't expose it.

The preacher in the pulpit must
neA'er utter a Avord against adultery,

any more; it is an obscene subject. If a

preacher preaches against adulter}^, it

Avould be corrupting morals.

The White Slave Traffic, destroying

some fifty or sixty thousands of our

girls every year—girls disappearing

from the streets, nobody knows Avhere

—

today they are seen, tomorrow they are

gone—today a white snoAvflake on the

human river, and tomorroAv gone for-

ever. The White Slave Traffic is run

Avith cadets, the men Avho Ua'c on these

unfortunates, keep them in chains and

slavery ; Avho carry Avhite men to them,

at any price, who carry negro men to

them, at any price; young men, and old

men, at any price, to make the utmost

possible dollar out of the Avomen; and

because it is so vile, so vile

—

it cannot

he discussed? Of course, it is obscene.

The social evil itself, the baAvdy-house,

the woman Avho sacrifices herself and

saA'es pure women; the professional

Avoman Avhom you must not talk about
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in the pulpit, in book:^, in newspapers;

yoK must not discuss if, because the

IVhole subject is obsceiw.

The District Attorney admits the

truth of twy allegations, but he says

although true—he says although the

motive may have been good, I must be

punished, because I tried to put a stop

to an evil practice.

The defendant will show you that

he went no further than the standard,

as shown by the books in every man's

library. He Avent no further than

Luther, Calvin, and John Knox, when
they were fighting the same thing

that the defendant has been fighting

for seven years; no further than
Fronde, in his History of England ; no
further than Hallam went, in his classi-

cal ''History of the Middle Ages;'" not
as far as Shakespears, nor as far as

Byron; not as far as Tom Moore; not

as far as Alexander Pope; no further

than John D. Rockefeller, Jr., goes in

his book on the White Slave Traffic;

in other ivords, that this defendant con-

formed entirely to the standards of re-

spectable literature.

Further, this defendant will show
you that the very book from which the

Latin is taken, was copyrighted by our
Government, and has been going
through the mails ever since this de-

fendant was a schoolboy.

Not only that, but that the Roman
Catholic book from which this article

was originally taken by Chiniquy, the

ex-priest, the original book is in the

defendant"s possession, and he will

shoiv it to you, if allowed to do so; that

booh goes through the mails every day,

and withovt interference on the part

of this United States Government.
Further, defendant wall show you,

that the Post Office Department never

did raise its hand against the business

of the Jeffersonian Publishing Com-
pany, and has not done so now; and
that this prosecution was brought over

the protest of the Post-master General,

Frank II. Hitchcock.
Mr. Donaldson: I move to exclude

from the consideration of the jury what
Mr. Hitchcock thought about it. This

indictment is in court, returned by a

grand jury, and there is no prosecutor

in the United States Court,

The Court: Proceed with the evi-

dence for the Government.

CAPT. JOHN M. BAFINES.

John M. Barnes, sworn as a witness

for the Government, testified

—

That his home is at Thomson, and

had been Postmaster there from 190G

until last year, and including 1914 :
that

he was familiar with the publications

of The Jeffersonian Publishing Com^
pany, the magazine and the weekly,

these having been entered as second-

class matter at Thomson. Witness con-

sulted written memorandum and testi-

fied as to number of thousand pounds

the company paid for, from month to

month. Identified mailings of maga-

zine and weekly for the dates mention-

ed in the indictment.

Witness said he had never been in

the plant of The Jeffersonian Publish-

ing Company but understood that de-

fendant was^it the head of it, and at

the dates mentioned in the indictment.

On cross examination, Capt. Barnes

testified that the defendant had not

individually mailed any of the maga-

zines and papers, but that the compan

had done so through its employees ; and
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that the company had made the re-

quired money-deposit for mailing
charges, had paid the postage, &c. ; and
tJiat his official dealings with the com-
pany had been through the Business
Managers, first James Lanier and then
Mrs. Lytle.

Witness testified that he had person-
ally known defendant since 1875 : that

defendant had been by profession a

lawyer, had served one term in the

Legislature and one in Congress; and
that, later, he had written and pui)-

lished a number of books, perhaps
fifteen or twenty.

Witness mentioned "The Story of

France,'" "'Life of Napoleon Bona-
parte," "Life and Times of Thomas
Jefferson," &c.

Witness said he read nearly all of

defendant's books, and considered their

general character very high.

District Attorney Donaldson object-

ed to this evidence. He said

:

The examination is to be confined to

this publication, and the article de-

scribed in the indictment. We cannot
get any light on the question by saying

the defendant wrote other books that

were not objectionable. If he could

make that kind of a defense then the

statute would mean nothing. All the

defendant would be required to do

would be to show that the defendant

wrote something else which was not

objectionable and therefore not to be

convicted.

Mr. Watson: That is not the point

at all. In every case the defendant can

put in evidence his own character, as

to the trait involved. The Govern-
ment's witness has said that he knew
the defendant when he was beginning

in life, and during the years he was in

the practice of law ; also, when he was
beginning to write books, and that he

has written a dozen, perhaps twenty
books, and witness has read this par-

ticular book, and I am going to ask

him about the general tenor and char-

acter of the literary works of the

defendant.

It is not to be assumed. Tnay it please

your honor, in the scheme of law, or

human experience that a man who has
written a great many books, from a

dozen to twenty of them, of a high
standard, will knowingly and deliber-
ately, under the terms of this statute,
write one book, which, while the others
were high, with a tendency to elevate^
and a spirit to inspire, degenerate sud-
denly to the low and obscene, and
knowingly publish a book whose ten-
dency is to corrupt and deprave public
morals.

The Court: In other words, it is

the general character of a defendant as
an author?

Mr. Watson : Yes, sir.

The Court: What do you have to
say on that question, Mr. Donaldson?
Mr. Donaldson: I don't have any-

thing to do with that; it don't throw
any light on the question.

The Court: In other words, suppose-

a man was put on trial for assault and
battery, is not his general character in

regard to violence often a proper ques-

tion to go before a jury?

Mr. Miller: May it please your
honor, Avith all due respect, your honor-

fails to recall that the charge in the

indictment is not that the defendant
wrote this obscene article, intended to

corrupt the minds of the general pub-

lic. This defendant is indicted for

mailing the article, not writing it;

mailing it, or causing it to be mailed.

The Court : The defendant seeks to

put in evidence his general character,

on the question involved in the case.

Now, is that admissible, in such a case

as this, and if so, is he proceeding in

the right way ? That is the question.

There is a doubt in my mind from

the decision of the 161st U. S. page 69^

known as the Rosen case. They were

proceeding under Section 2893, and
the question was, whether the paper

charged as sent was obscene, lewd and
lascivious, was in fact of that charac-

ter, and was deposited in the mails by

one who knew, or had notice of thfr

contents, it would be no defense for him
to say that he himself did not regard

the paper as one the statutes prohibited

being carried in the mails. In other

words, the defendant's opinion is not a

defense.

The Supreme Court goes on as fol-
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lows. "Everyone who uses the mails of
the United States for the purpose of

carrvinof papers or publications, must
take notice of what is embraced in

them, whether they are decent or chaste,

or whether it is deemed lewd or las-

civious."

Mr. Donaldson : We don't charge
*^he defendant with being the author of

this Latin matter, and we don't have to

prove that he ever put his hand to the

paper, in writing this alleged objec-

tionable matter. AVe charge that he de-

posited, or caused to be deposited, this

matter in the mail, and when we prove
the matter was objectionable, as de-

scribed by the Penal Code, then the

Government has made a case. It is not
necessary for the Government to prove
that the defendant is a good author or
not; that has nothing to do with this

case. So far as this case is concerned,
he may never have written a line in his

life. It is a question of whether or not
he is responsible for putting this mat-
ter in the mail.

The Court : The question in my mind
is, there are possibly two issues in-

volved : one is mailing the article, and
his character of work, whether it is

proven that he mailed the articles.

That might be quite pertinent to decide
that question, but assuming that he did,

or had nothing to do with it, or with
any of the works, are those things to be
considered then—has his character got
anything to do with the question? In
other words, a good man could use very
obscene language, then would his char-
acter as a good man relieve him from
being indicted for the offense of using
obscene language? For instance, sup-
pose a man w^as indicted for using ob-

scene language in the presence of a
female. He had a defense that he was
not there and did not use it; then his

character for propriety of language
would be quite pertinent. The jury
might decide that he, being of good
character, did not use that language.
Suppose, on the other hand, he admits
he used it ; he says "I was maa, I used
that particular language; but I am a
good man. and that language is not
obscene.*' Now, that's the question here
involved. His goodness or his purit

does not have any effect in the court's
construction, or the jury's considera
tion.

Mr. Clark: I think so, because the
question should go to the jury, so as to
refute the charge. Did he use that for
the purpose of using obscene language,
because of its impurity, or was it done
for a nobler and better inirpose—to
uplift?

(Here the court announced a recess
until the following day.)

Saturday Morning, Augusta, Ga., November
27, 1915. Court Opened at 10 O'Clock.

The Court : The witness may take
the stand. You are talking soniewhat
away from the precise issue. The ques-
tion is, as to the admissibility of the
testimony of Mr. Barnes. It is sug-
gested that a great many of the writ-
ings of the defendant, the writings the
Avitness has read, are writings of chas-
tity and purity. Now, the precise ques-
tion involved is, whether you can admit
the testimony upon other writings of
the defendant, to show that they are
chaste, in order to throw light to the
jury on whether this particular matter
was unchaste.

Mr. Clarke: Exactly. That is a
matter that may develop further in the
case.

The Court : I must confess that this
question, precise materially of the
motive, has given the court a'great deal
of trouble, and is still giving the court
some trouble. I think hardly the doc-
trine of privileged communication has
any part in this case. The language
of the statute is, that every obscene,
lewd, lascivious and filthy book, pam-
phlet, picture, letter, writing, or cir-

cular, declared to be unmailable mat-
ter shall not be conveyed in the mail,
nor put in the post office to be delivered
by any of the letter-carriers. Nothing
is said about any motive of any party
in that section at all. Then it says
whoever shall knowingly deposit, r-
cause to be deposited non-mailable mat-
ter, shall be guilty of a crime. That
does not extend to the question of good
faith. Motive is not mentioned in the
statute. The only thing in the statute,
did he knowingly deposit the obscene
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matter in the mail, and the document
as construed to mean, if he deposited
in the mails any pamphlet or book
which he knows to contain the objec-
tionable matter, then he is guilty, al-

though as a matter of fact, he may not
know that the matter was obscene. In
other words, his opinion as to the ob-
scenity of it has no bearing. Now, how
far the motive of the defendant is in-

volved in deciding whether the matter
is obscene or not, is a matter to see, and
is a question giving the court a great
deal of concern. Now, that question
is not before the court in the answer
of this witness. It may come up later

on, and therefore I allow you to speak
on that; the court recognizes that sound
law. In other words, as I have said,

the purpose of language is to convey a

thought, the language may be perfect,

but if the thought is obscene, it is un-
mailable matter. In order to determine
the meaning therefor, whether obscene
or not, you have to consider the con-

tents so as to get the intent of the

article in question. You have got to

get the language in its proper setting,

in order to determine whether it is

obscene or not. Now the question in

my mind is, whether the needs of such

a case, whether the defendant can ad-

duce evidence or give evidence to show
that the motive was good, in writing

the article or not, or in mailing it,

because the jist of it is not in writing

it but in mailing it.

The Court : I will hear from Mr.
Donaldson.
Mr. Donaldson : AVhat would you to

hear from us, the argument has taken

such a wide scope and change of views?

The Court : The matter before the

court is the good character of the de-

fendant, or the character of the defend-

ant as a writer of pure literature. He
contends that it is admissible for him
to prove by this witness that this man's

literature is pure, and of a high char-

act ter.

Mr. Donaldson : In other words, as

I understand, counsel for defendant

desires to introduce in evidence other

books written by him, and testifv in

reference to those books as to his gen
eral character.

The Court: No: he has not done
that yet.

Mr. Donaldson: I anticipated that
was what he eventually intends to do,
and says at this time he has the right
to introduce testimony to show the
character of other books, to show that
he had no intention to publish obscene
matter.

The Court: He says it is to show
that it is unlikely that an author of
that purity of thought would have
written an article of the nature claimed
by the Government.
Mr. Donaldson: That would be

merely opinion-evidence. It would be
merely to show his intentions as to
what his purpose was.
The Court: I don't know, I think

this: his purpose is to show that the
precise thing under investigation here
is the trait of writing, of mailing ob-

scene books, and that may be insej)ara-

bly connected with writing obscene
books; I don't know. And he wants
to prove that other books here, as writ-

ten, are pure books, and introduce his

character as an author, so that the jury
may pass on the question as to whether
it is likely in view of that, that this

particular article is obscene. I pre-

sume that is the purpose. And then

the discussion broadens out. Mr. Clarke
broadens it by saying that you can take

into consideration the motive of the

defendant in publishing this article, to

consider whether it is obscene or not;

that if the defendant had a lascivious

motive, or his purpose was good, that

wide a latitude is always allowable to

him in the use of language. That lat-

ter question is not immediately before

the court, but may come up later, and

I will listen to the argument.

Mr. Fleming: Mr. Watson has not

offered any book in evidence, and has

offered no evidence at all, and it seems

to me that this comes before its time.

The Court: Then confine the ex-

amination to whether or not he can

testifv about the books of Mr. Watson.
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aiul whether those books are of a whole-

some character or not.

Mr. Miller : If 3'our honor pleases, Mr.
Barnes has not qualified as an expert.

Suppose he asks him what he thinks of
these works, here, in literature; and
there is no evidence here that he ever

read any other books, except the books
of the defendant. So what would his

testimony be worth? Would it not
come within the classification as the
opinion of the witness?

The Court : I presume from remarks
and objections the purpose of intro-

ducing it is to show the good character
of the defendant, as to the precise trait

under investigation.

Mr. Miller : Well, sir, I will come to

the good character of the defendant.
First, the good character of the defend-
ant is to be proved only as a law-
abiding citizen, that is all; because, if

you go further and try to show hereto-

fore that this defendant has written a

number of books of high class, high
character, classical, and intellectual

work, that would be shown for no other
purpose than to illustrate his motive
and intent in writing these particular

articles, upon which the indictment has
been found. I take it that that is the

purpose of it. That brings us to the

question, whether or not the motive in

this case is material or immaterial. The
Government's contention is that no
matter how purse a motive may be, no
matter how good his intent may be, it

cuts no figure under Section 211 of the

Penal Code. The true test being, not

whether defendant had a motive either

to deprave the general public, or uplift

them, but whether or not the dissemi-

nation of this character of literature,

through the post office establishments

of the United States would be calcu-

lated to deprave or corrupt the minds
of that class of people whose minds are

open to influences of that character and
incite them in libertine thoughts, or

sensual desires; that's the true test in

the question of this character.

The Court : The court rather thinks

the test is a little broader, not that it

only tends to corrupt the morals or

excite sensual natures, but also calcu-

lated to shock the moral senses, or be
disgustful to chastity. In other words,
it might be that an article counted
obscene, if a lady were to read it, would
not be calculated to deprave her morals,
or excite lustful thoughts; but if it

shocks her modesty, in a sense of chasti-
ty, that would be 11 violation of this

section, although it would not tend to

deprave her morals, or to excite lustful

thoughts.

The court therefore thinks that the

true test is broader than you have in-

timated.

Mr. Miller: The court puts it more
liberal for the Government and more
strongly against the defendant, but the

point I tried to make is, his motive is

immaterial.

Citing 170 Federal Reporter, page
409.)

The Court : The question now, that

is worrying the court is this: the court

in that decision said, that if the article

w\is obscene, that the defendant has

violated the law, and his motive is im-

material. It is too similar, that if a

defendant has wilfully committed mur-
der, his good character is immaterial.

But can you consider the question of

motive in deciding whether the article

is obscene or not. The court saj's that

if the article is obscene, then his motive

is abandoned, but can you consider that

motive as a circumstance in deter-

mining whether the article is obscene or

not ; that's the only question in the

mind of the court. Like good character

—good character is not a defense to the

commission of a crime, and if the jury

should believe the defendant has com-
mitted a crime, then they should convict

him regardless of good character. His
character is immaterial, but they can

consider his character in arriving at

the decision as to whether he committed
the crime or not; that's the only ques-

tion in the court's mind, as to whether
they can consider—if the jury consid-

ers it obscene, his good character. But
you can consider it in arriving at a

conclusion, whether it is obscene or not?

Mr. Miller: Then, if the court

pleases, it don't matter what he thought,

how could his motive enter into the
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case; how could his motive ilhistrate

whether or not the article was obscene?
His intention, of course, would be noth-
ing whatever but a reflection of the
niotive which actuated him.

Mr. Donaldson : I would like to read
one decision on this. I will read from
my brief, and tender counsel mv book,
the 45th Federal, 414. United States

vs. Harmon. (Reads.)

The Court : The precise question here

is, as to this evidence, do you want to

be heard any further about this evi-

dence ?

(Xo further argument being made,
the court ruled that the witness could

answer the question.)

CROSS EX.\>nNATIOX.—Continued.

(Mr. Watson.)

Q. You say, Mr. Barnes, that you
have known the defendant about forty

years?

A. Yes, sir.

Q. You have lived in the same com-
munity with him practically all the

time?

A. Yes, sir.

Q. You are acquainted with his lit-

erary works as an author?
A. I am.

Q. You have read most of those

works yourself?

A. Practically all of them.

Q. They consist of about how many
volumes, you say?

A. I would say, roughly, twelve or

fifteen, probably more.

Q. You mentioned there, historical

works, economics, &c. ?

Mr. Donaldson: 1 renew my objec-

tions, on the ground that the evidence

is irrelevant and immaterial.

The Court : The court will permit

evidence as to the general character of

the writing of the defendant.

Q. Do you remember a book on
Socialism, showing a sociological story ?

A. I am reasonably sure I read that

book, but I could not swear to it.

Mr. Donaldson: "\Ve do not under-

stand the court's ruling.

The Court : I said I would permit

the witness to testify as to the general

nature of the defendant's writings.

Q. These books were historical, bi-
ographical, economical, &c.?
A. Yes, sir; historical, biographical,

and they were economical, and I sup-
pose I might say miscellaneous.

Q. From your knowledge, about
how many years, approximately, has
that literary work covered, so far as
you remember?

A. I would say eighteen or twenty
years.

Q. Do you know of the defendant's
character as an author?

A. I consider that I do.

Q. What is his general character as
an author?
Mr. Donaldson : We object to his

general character as an author, in view
of the fact that that would not shed
any light on this case.

The Court: The general question

asked is as to character as a man and
not as an author. That is in the ordi-

nary criminal trials.

Mr. Watson : You honor said last

night the \erx trait in question was the

one to which the evidence goes. For
instance, in this celebrated case that

occurred in the State of Georgia re-

cently, Avitnesses were asked what was
the defendant's character as to lasciv-

ioi/sness, and these questions were al-

lowed. This defendant is arraigned

for publishing and mailing obscene

literature. That is the trait of his char-

acter in evidence here, and consequent-

ly the defendant directs the Govern-
ment's witness, on cross examination, to

the general character of the defendant,

as to the trait involved in this indict-

ment.
The Court-: AVould not this witness

have to qualify? Don't that get into a

technical question?

Mr. Watson: We accept that, and
we will see if we cannot qualify the

witness.

Q. State to the court whether or

not you, yourself, have not read a very

great number of books, and are familiar

with the classics of the English lit-

erature.

A. Perhaps I had better answer in

this way. I have carefully read about

one thousand books. I have twelve

hundred titles in my library. That
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covers about as much as three thousand
titles usually do, and I have read about
one thousand of those books.

Q. Have you or not, been a reading
man from boyhood up?

A. Until the last ten years, I sup-
pose I read almost as much as any man
in the State.

Q. Then you are familiar with the
standard works of English literature?

A. I think I can truthfully say that.

Q. From your knowledge of litera-

ture, and what constitutes classics, and
pure literature, derived from this wide
range of reading, covering practically

your lifetime, state to the court and
jury what is the character of the de-
fendant at the bar as an author.
Mr. Russell : We object on the

ground that it is irrelevant and imma-
terial. We will illustrate our objection.

Assume the defendant was on trial for

murder, and this is the defendant's
witness as to his character; the Gov-
ernment contends that it is competent
only for the witness to say he knows
the defendant in the community, and
testify as to his character, not his char-
acter as an author, is good or bad. I

will sa5% allowing this witness to testify

to the character of the defendant as an
author, as reflected in the books here
written, would be equivalent, in the

event it was a murder case, to permit
this witness to testify that the defend-
ant's witness on a number of all the

occasions, when the defendant had op-
portunity to commit the act, he declined
instead, and did some humanitarian
act. I will say it is not competent to

have the witness catalog a number of

meritorious acts.

The Court : Ask the question.

Q. Answer the question, what is the
character of the defendant as an au-
thor?

Mr. Donaldson : I desire to inter-

pose this objection. I desire to object

on the ground that he should confine
himself to sending obscene matter
through the mail.

The Court: The court overrules the
objection.

Mr. Watson : Well, answer the ques-
tion, Mr. Barnes.

A. I do say that his reputation is

exceptionally high, and I don't think I
ever discussed it with anyone that
thought otherwise in Georgia, that is,

of any consequence, in literary works,
that did not take the same view of it

—

that is, that it was exceptionally high.
Q. Now, I will ask you whether or

not—I think you examined the dates
of these last night. Refresh your rec-
ollection and state whether you were
postmaster at those dates.

A. I was postmaster at Thomson
on each of those dates.

Q. Did you, as postmaster, ever
make a complaint to the Post Office
Department, in regard to the character
of the publications of The Jeffersonian
Publishing Company?
A. No.

Q. Did you ever have from the Post
Office Department instructions to ex-
clude from the mails any of the pub-
lications of the Jeffersonian Publishing
Company ?

Mr. Miller : We object to the line of
questioning whether or not the witness
had any instructions to exclude publi-
cations.

Mr. Watson: You will remember,
if your honor please, that the District
Attorney, in addressing the jury on
yesterday afternoon, stated that this
was purely an impersonal prosecution;
that his was a statement that he had
made in the performance of his duty.
It may or may not have been incumbent
on him to make it, but he made it, and
I presume he made it for the purpose
of impressing the minds of the court
and jury in some way unknown to the
defendant, of course, because he is here
prosecuting the defendant and seeking
his conviction in the performance of
his official office.

Now, this matter pertains to the
Post Office Department of the Govern-
ment. Each branch of the Government
is supposed to be co-ordinate ; each sup-
posed to be jealous of its rights and
self-controlling in its administration.
Each department paying proper re-

spect to the other, and I presume
the Post Office Department would not
allow, month after month and year
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after year, unmailable, obscene, filthy,

lewd, lascivious publications to pollute

the mails. Here is a Government wit-

ness, presumably a gentleman, by his

testimony, and a man of high culture,

with an unusually wide range of read-

ing, and I think I may say, with the

l)()ssil)le exception of the defendant at

the bar. the best read man in this part

of the State. This witness now, of ex-

cei)tionally high character, who held his

office in the Post Office Department for

about nine years, who was under the

ruling of that Department, and all of

the employees are supposed to be gen-

tlemen of" the highest character, if it

is shown by this witness, through

whose testimony on the part of the

Government, that seeks to convict the

defendant, that he never reported this

publication, though he is familiar with

what makes reputable literature, that

no complaint ever came to him from his

superior officers in regard to this lit-

erature, then, may it please your honor,

there is the first step taken in consider-

in<; that this prosecution is not imper-

sonal, but is personal in the highest

degree: and fact, like any other fact,

would be proper for the jury to con-

sider.

The point at issue is, whether the

Post Office Department would let this

business go on. which was spending

the Government's money to carry this

mail, which was using the agencies of

the Government, the mail-train, the

railway clerk, the local post office, the

local postmaster, the lady clerks under

the postmaster, the lady clerks in Wash-
ington City; the question is, did this

Department which had charge of this

work, as its own peculiar business, ever

find any objection to it? It seems to

me, may it please your honor, where

the jury is empanelled to try this de-

fendant, on the books, they should try

this defendant as to whether or not

these books as a w^hole are objection-

able. I could not help noticing the

District Attorney slide over the words

in the decision ''as a whole." We are

not charged with depraving the profes-

sor in his room, or the student in his

cloister, but the comnumity in the ag-

gregate, the whole of the community,
the common run of men. It seems to

this defendant that it is entirely com-
petent to prove that the Post Office

Department never found any objection

to this i^ublication.

The Court : The Government has the

conclusion.

Now, in the case of Burden against

the United States, as decided by Judge
Van Devanter, Circuit Judge, speaking

for the Circuit Court of Appeals of the

Elighth Circuit, Judge Van Devanter
now being a Judge of the Supreme
Court, in the 14-2nd Federal, page G3.

There the defendant moved to put in

two letters they had written to the De-
partment—Post Office Department

—

after these particular circulars, which
he proposed to mail, were mailable

matter or not. The court excluded
both those letters, and Judge Van De-
vanter, speaking for the Eighth Circuit

Court of Appeals, says:

Complaint is made of the exclusion of

these letters. The claim of good faith and
honest good belief is not involved, and
could not have been charged if the con-
tents of the book had been translated.

The claim of good faith and honest belief

is not in the law. As in the case of Rosen
vs. United States, 151 U. S., page 59.

Whether the article is lewd, lascivious or
obscene it is not permissible as to the views
or opinion of the defendant, his good faith,

etc. Every person who uses the mails of

the United States must take notice of what
is meant as mailable matter. There was
no error in the exclusion of the letters,

don't you see.

The court is of the opinion that that

decision covers the question here at

issue, and the defendant would be

bound to take notice of what is lewd,
lascivious and filthy, whether the Post
Office Department allows it to go
through the mails or not. It does not
think that is a circumstance to go to

the jury, so he excludes that evidence.

Gentlemen of the jury, the answer of

the witness to that question, whether
the Post Office Department made com-
plaint about it, is ruled out.
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CROSS EXA]VnNATION.—Continued.

(Mr. AVatson.)

Q. "Will you please examine that
copy of the magazine and see how many
pages it contains?

A. Not to include the advertise-

ments ?

Q. No; just the Avritten matter.

A. Eighty.

Q. Will you kindly look at the table

of contents and road them off?

Mr. Donaldson : I don't think that

question is a legal question. The de-

fendant has been indicted on the

ground that that magazine contains an
article which is described in the indict-

ment. He is not indicted on any other
article, except the one described in the

indictment, and I cannot see how it

would throw any light on this case, to

examine any other article than those

mentioned in the indictment, or to put
them in evidence.

The Court : The question to the mind
of the court here, he would exchide all

other articles up to this time. Of
course, that is liable to change. How-
ever, I don't think it is objectionable to

let the witness state the general scope

of the entire book.

Q. What is the frontispiece?

A. Joel Chandler Harris.

Q. A picture of him, full page pic-

ture of Joel Chandler Harris?
A. Yes, sir.

Q. Give me the table of contents of

the magazine.

A. Serials and special articles, Thos.
E. Watson ; the Story of the South and
West ; the Roman Catholic Hierarchy

;

a Defense of Southern Literature ; Car-
dinal Gibbons and the Guardians of

Liberty; Educational Department;
'Tis More Blessed to Give ; Ten Men of

Money Island; Napoleon During "The
Hundred Days;" A Duel Regatta, a

poem; Reminiscences from the Firing
Line; the Country Library; Sara Jane
Appleton's Strike ; the Baby Show ; the

Lav of the Loon, a jDoem.

]\fr. Watson: Q. You stated the
fontispiece—Avill you state the number
of pages in that number of the maga-
zine? Give the number of the pages
in the magazine. It is April, 1912.

A. It is May, 1912; eighty pages.

Q. Please read the table of contents.

Mr. Donaldson : We think that is

objectionable, because the magazine is

not in evidence, and has not been intro-

duced in evidence, and if your honor
shall rule this testimony is relevant,

then the contents of the magazine can
best be shown by the magazine, as the

magazine is the best evidence, and the

witness should not be allowed to testify

as to the contents of the magazine.
The Court: You may be correct, but

at the same time, the court will allow

the witness to testify as to the table

of contents.

Q. Answer the question, Mr. Barnes.
A. Serials and Editorials, Thos. E.

Watson; the Story of the South and
AVest; the Roman Catholic Hierarchy;
An Open Letter to Cardinal Gibbons;
Educational ; Book Reviews ; Napoleon,
During "The Hundred Days;" the
National Currenc}^ Asset Bill; the Na-
tional Convention of 1850; Lazy Time,
a poem ; the Casket, a poem ; the Broken
Journey; Reminiscences from the Fir-

ing Line; Ten Men of Money Island;

and a poem.

Q. Now examine that; what is the

size of that weekly paper, as to pages,

how many pages lias it, and about how
many columns to a page?

A. There are twelve pages in it, in-

cluding advertisements.

Q. Will you kindly read off; start

at the first of the page, and read the

titles of the articles?

A. Why Was Watson Prosecuted?
Let Us Be Fair and Just, to Presi-

dent Woodrow Wilson.
How the Roman Catholics Violated

the Will of John McDonough, of New
Orleans.

Cyclone Davis, of Texas, Writes
About the Republican Money Planks
Wiich We Democrats Have to Swal-
loAv.

Letters from the People.

What One Florida Editor Has to

Say of Another Florida Editor.

Vaccination Victims Going to the

Graveyards.
Do "You See This Trap Which We

Democrats Mave Made and Set? The
Money Question Again.
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A Choice Tid-bit from the Paper of

Dear Doctor Lovett.

Governmental Aid to Sectarian

Schools.

The U. S. Constitution Being Vio-

lated; Read This Correspondence.
The Good, the Bad, the Otherwise,

and a Few Laconics.

Richard Owen Memorial.
Another iSIaria Monk Case Came to

Light in New Jersey a Few Days Ago.
Mr. Watson : Q. I remember now,

the witness did not complete his answer
to one question. I let him take the

book out, and let him identify it. We
handed you this, Captain Barnes, last

night, and asked you to identify it.

Can you identify this as the book made
up of the series of chapters, as pub-

lished in the magazine?
A. Yes. sir; this is the book I read.

Q. I will ask you to state whether
or not you have been a subscriber your-

self to the works of The Jeffersonian

Publishing Company, nearly all the

time ?

A. Yes, sir.

Q. During the whole time that they

have been going through the mails?

A. Yes, sir.

Mr, Watson: I now propose to ask

the witness this question: We have
proved his character and standing.

The Government vouched for his char-

acter when they put up his evidence,

and showed his standing for a series of

years. We could have proved before

that he had the position of marshal of

this court, and that he is an extraordi-

nary well read man, and expert in the

character of books. I propose to ask

the witness whether he would have
subscribed and continued to subscribe

year after year to a publication which
he regarded as lewd, lascivious and
indecent.

Mr. Donaldson: We object on the

ground that the evidence is immaterial.

The Court: What is the ground of

objection?

Mr. Donaldson : It is immaterial,

first ; and in the second place, it would
be an individual opinion of this witness.

The jury will have to pass on the fact

of this particular literature . The fact

as to whether this witness would sub-

scribe or would not subscribe to some-
thing he did not believe to be obscene,
is immaterial. Then he might regard
it obscene, and yet subscribe to it, and
whether he would do that or not would
have no bearing on it.

Mr. Watson: The Government puts
up this witness and on cross examina-
tion it is revealed that he is a man of
literary culture, a man of literary taste,

a man whose library, in the way he has
selected it, is equivalent to three thou-
sand ordinary volumes, a man not only
fond of literature, but choice in his

selection of literature.

Now this witness for the Government,
who was put up to convict the defend-
ant of knowingly, wilfull}^ producing
and disseminating filthy and degrading
literature, says that he himself has been

a constant subscriber to that literature.

Is not that fact relevant to go to the

jury wdth every other fact, to show
whether the book is of such a character

as to excite sexual appetites among the

average people, and lower the moral
standard of the community?

This is the Government's own wit-

ness. He is put up as a necessary

witness to make out its case against

this defendant. The jury is empanel-

led to try the fact as to whether this

literature would contaminate and de-

grade. The jury wants all of the light

it can get upon that subject. This jury

is presumed to know that any man of

pride or character would rather he con-

victed of homicide^ committed in the

heat of hlood^ than of coolly and de-

liberately producing and disseminating

literature that would degrade the peo-

ple of his community.

Now, I say, may it please the court,

this literary man, and this man who
knows the standard of literature, and
this man who read these books and
read these magazines, is competent to

testify as to whether he was degraded

or benefitted by that literature. That
is a fact, like all other facts, to go to

the jury, to assist them in their delib-

erations in reaching a conclusion as to

what kind of effect this literature did

have upon this man who subscribed to

it and who prizes it, and who uses it.
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The Court: Anything further, :Mr.

Donaldson?
Mr, Donaldson : Nothing further.

The Court : The court is not of the

opinion that a witness can put himself

into the jury box and decide the very

question the jury is here to decide. The
definition of it will be given to the jury,

and it will be for them to decide as to

whether the language was obscene, las-

civious, lewd or filthy, and to analogize

somewhat as to the question of negli-

gence. A witness would not be per-

mitted to testify that a railroad em-
ployee was negligent. That is a ques-

tion for the jury to decide. So the

court, under that view of the law, will

reject the evidence and sustain the

objection.

^Ir. Watson: I believe it is in, that

he is a subscriber?

The Court : Yes, sir.

Q. Now, you say you read the book
in your hands? ("The Roman Catholic

Hierarchy.")

A. Yes, sir.

Mr. Watson: Now, may it please

the court, in exact line with this recent

decision, my brother, the District At-
torney, read the Bennett case, decided
thirty-five years ago, and to which I

called your honor's attention, when you
were ruling upon the demurrer. In that

case, D. M. Bennett had deliberately

gone into the Bible and culled out every

obscene and improper part, and which
was obscene, and he had made a book
of those abstracts, and he was indicted

and punished for it, because of the

book.

In the case which your honor has
referred to time and again, as the

Clarke case (I will more familiarly call

it the Jim-Jam-Jems case, on account
of the magazine), the very point de-

cided, overruling the District Judge,
was on the exception taken by the de-

fendant, his proposition being that they
could not offer these articles which I

have already enumerated, hut must
offer the copy of the magazine which
contained the articles; and then, when
the defendant offered the hook^ the
court erred in refusing the book as evi-

dence to speak for itself, as a whole.

Now, the court says that the only

evidence which the jury considered, or

Avas allowed to consider, with reference

to the character of the book, were certi-

fied, copies of portions thereof.

The Court : What pages are you
reading ?

Mr. Watson : I am reading from page
211 Federal Reporter, 920, Clarke vs.

the United States. Beginning again,

'•the only evidence the jury considered,

or were allowed to consider by the court

officers with reference to the character

of the book, were certified copies of the

portions thereof which counsel for the

prosecution had introduced in evidence

as being obscene, lewd, lascivious and
filthy. The hook itself was not intro-

duced 171 evidence, nor was it considered
hy either court or jury. Why not?
The court would not allow it.

When the District Attorney sought
to introduce that alleged obscene arti-

cle, taken apart from the halance of
the magazine, the court allowed it, and
overruled the objections of the defend-
ant and defendant noted his excep-
tions; then when the prosecution had
finished, and the defendant offered the
hook in evidence, to go before the jury
and speak to the jury for itself, the
presiding judge refused to allow it, to

which ruling the defendant took his

exception.

Now, the Circuit Court overruled the
District Court on hoth of these proposi-
tions. As plainly as language could
say it, it was said two years ago (after

I argued this very point in this very
courtroom to the then Judge of this

court, and he sustained that very
point), in North Dakota, by the Circuit
Court that it was good law, and we say
now, it is good law.

The Circuit Court said in the Clarke
case, that when the Government says a
hook, it means a hook, and not five

pages out of a hook. When the Gov-
ernment says a picture, it means the

picture itself, of course, and not any
language that goes with it ; the picture

stands or falls by itself.

My learned friend says, is it conceiv-

able that Congress would pass a law
giving a man the benefit of honest pur-
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pose, and of innocent intent? In the

first j)lace, why is it not suppos-ihh'

that Congress Avoukl o^ive a man the

benefit of honest purpose, and inte*rrity

of motive? Is not every crime a joint

act the combination of deed and
intent? The deed and the intent, those

two have to co-operate to produce
crime. Is this defendant to be tried

outside of all decisions, outside of the

plain letter of this law? If he is to be

tried on selected extracts taken out of

his book, then, may it please your
honor. Congress need not pass the Gal-

livan bill, now pending, that says, no
f)uni. filiall mail a hook which reflects on
fdifJi. If no book can be mailed which
has an obscene passage in it, nobody
could mail a single copy of the King
James Bible.

It is not to be supposed for one
moment that Congress would have
passed a law which could be so con-

strued as to penalize the Bible and Pil-

grim's Progress.

Reading from the Clarke case

—

"Did the court err in excluding
the book, and allowing the portions

only which were offered in evidence by
the prosecution? We suppose that the

book and the articles before mentioned
were excluded on the theory that the

portion of the book or articles had no
relevancy whatever in the mind of the

court to the question, as to whether
those ))ortions introduced in evidence

were obscene or not."'

"The question then presents itself as

to whether, when an indictment charges

that a certain book is obscene, the pas-

sages, which the prosecutor claims to be

obscene, may be introduced in evidence

and submitted to the jury, and the

remaining portion of the book exclud-

ed. Does not the charge in the indict-

ment that the book is obscene neces-

saril}' make the book material and rele-

vant evidence upon the question as to

whether it is obscene or not? When a

prosecutor charges in an indictment
that a certain book is obscene, is he not
estopped from claiming that the book
itself may not be introduced in evi-

dence? No case has heen cited, nor
have we been able to find one, where

the book alleged to be obscene was not
(idm ifted.

''^

Suppose the Circuit Court had want-
ed to make a decision covering this very
point, may it please you honor, what
stronger language could have been
used? It is plain, lucid

—

the court said

it teas error to do the very thing the

District Attorney seeks to have this

court do. The court will hardly put
this defendant in the narrow coffin of

selected passages, which do not give a

fair sample of his work, as to what was
his purpose and what was the nature of
his book. The Circuit Court says,

thafs wrong! The question then pre-

sents itself as to whether, when an in-

dictment charges that a certain book
is obscene, the passages which the pros-

ecution claims to be obscene may be

introduced in evidence and submitted
to the jury, and the remaining portions

of the book excluded.

The courts say, thxit cannot be don£.

Then further, on page 922, speaking of

Judge Thayer's decision, the case I pre-

sented yesterday morning, said of

course a passage could be so vile, so

absolutely indecent in its purpose and
tendency that the whole book would be

tainted, but the whole thing must go
to the jury to give them light, and it

is for the jury to say whether or not

the passages infected the whole thing.

Now, in the language of the Circuit

Court, it places a defendant at a great

disadvantage to have the jury com-
pelled to consider only such passages

as the prosecutor deems obscene. It

bars counsel from any argument, or

legitimate comment as to whether the

book is obscene. The Government, in

this case, is trying to do what this

court said two years ago (and not

only in this court, but in the North
Dakota court) could not be done.

Under this statute it cannot be done,

and the District Attorney is trying to

debar the defendant and the jury from
any consideration of the character and
tendency of the whole book itself.

The Court: I will hear from the

Government.
Mr. Miller: It seems the defendant

is relying upon the Clarke case, refer-
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red to by the defendant, or the Jim-
Jam-Jenis case. Now. in the first phice,

the indictment in the Chirke case dif-

fered from the indictment in the case

at bar. In the Clarke case the defend-
ant Avas indicted for depositing, or

causino^ to be deposited, a certain lewch

lascivious and filthy book,

Mr. AVatson : Will you allow me to

ask you one question? Is there any
statute, or any section which says that

you can indict a citizen for mailing an
extract, unless that extract is mailed
separately? In other words, is there

any decision or statute which gives you
the right to indict less than the whole
book? When the Law says "Book,"
should you not indict the book?
Mr. Miller : I will answer that ques-

tion as suggested by the defendant's
argument, of course. As I say, in the

Clarke case, the indictment charges it

was a book. The indictment in the

case at bar does not charge the defend-
ant with depositing the book, but
charges a lewd, lascivious article.

Mi Watson : Should not it have
said book? AMiere the language was in

fact a part of the book?
Mr. Miller: Now the ruling of the

court means that you cannot draw out
of an article certain passages that are

lewd, or lascivious and let it go to the

jury, but everj^thing in that article and
everything that comes in it to qualify

its meaning, must go to the jury.

The contention of the defendant is,

and it is almost practically an admis-
sion, that whereas certain articles deal-

ing with the Roman Catholic Hierar-
chy, are leAvd, lascivious and obscene.

The fact that he incorporated other

articles and letters of other people,

is not to be considered, when the

publication, as charged by the Federal
Government, for violating Section 211
of the Penal Code, in a specific article,

is alleged. Now, is the article on Joel

Chandler Harris to be considered?
The Court : I presume this question

is on the admissibility, when the de-

fendant intends to oflfer the entire boo;.

or entire magazine.
^Ir. Watson: A moment's reflection

will show to the court that what the
attorney for the Government is endeav-
oring to do, is pnt another loord into

the statute. That's the plain sense of it.

They are interpolating another word
into the statute. Enumerating, the

statute says, "every book, pamphlet,
picture, paper, &c., writing, printing,

or other puhlication!'''

Now, may it please your honor, what
the District Attorney seeks to do is,

to make the '"''other publication''' mean,
say, -five pages in a hook^ when the law
means, something published that was
not a book, some publication that was
not a pamphlet., some publication that

was not a newspaper., SOME ''''OTHER
publication:' By enumerating
"book, pamphlet, paper," &c.. Congress
excludes, by necessary implication, the

enumerated publications from "other
publications."' A book stands in its

own class, and is to be taken, as a

whole, likewise a pamphlet, likewise a

newspaper, likewise a letter, likewise

a writing which is not a letter, some
libel, some scandal, a neighbor has

written about another. Now wdiat the

Government is trying to do is, to make
the words '"''or other publication,'''' en-

tirely destroy the other words in the

statute, by saying that they can take

four pages out of a book, two pages out

of another book, and two colunms out

of a paper of 36 columns, and call that

"another publication;" whereas, the

statute enumerates books, &c., and said

that those must be obscene. If there

are "other publications"—not books,

pamphlets or papers—that are obscene,

those other publications are also

criminal.

The statute must be so construed

as to give full effect to the word
''OTIIERP
The Court: What Avould be your

construction of the word "writing?"

Mr. Watson: As I said, a man
might write some scurrilous or scandal-

ous thing about some neighbor, and
mail it anonymously, some vile thing,

which the author did not dare to ad-

dress and sign in the form of a letteY.
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Augusta, Ga. Court Convened at 2:30
Saturday Afternoon, November 27, 1915.

John M. Barnes Continued as Witness.

Mr. "VVatson : My recollection is, the
District Attorney asked the ^Yitness to

identify the book, as the volume that
was publishing copies of the series of
chapters for which the defendant is

indicted. We asked him if he had read
the book and he said he had, and of
course tliat is understood as a summary
of the evidence up to that point. Now,
the question that I desire to ask the
witness is. What impression did it make
on his mind as to its general purpose
and tendency, and the probable influ-

ence in a comnniuity in which it might
circulate ?

The Court: Well, the court rejects

that evidence on the grounds stated
this morning. This is entirely for the
jury to decide, and the witness here,
merely giving a conclusion in a matter
which the jury should draw their own
conclusions from.
Mr. Russell : May we offer the addi-

tional objection that the book offered
to the Avitness is not described in the
indictment, or any part of it as having
been deposited in the mail?
Mr. Watson : Then I will modify the

question to meet that objection. I will

ask the witness if he read both copies
of the magazine, about which he is

asked to testify, if he has examined it,

or if he ha? read it, as a subscriber,

and to testify to the court and jury
from that reading of those three copies
of the book, what was the general im-
pression made upon his mind, and
what, in his opinion, was its effect upon
him and in his judgment the probable
consequence of that literature in a com-
munity, upon any community in which
it might circulate.

Mr. Donaldson: We object to that

for the reason that the witness cannot
be placed in the jury box.
The Court : Yes, and then the testi-

mony to the jury, as to how it will

affect the average man. and men of

fastidious taste, is not the question, but
the ordinaiy run of men.
Mr, Watson: This is the Govern-

ment's witness put up as an average

man. He is asked what impression that

identical literature made upon his mind,
and therefore what probable influence

it might make upon an average mind
in the community.
The Court : Then, as I have stated

before, like a question of negligence, it

is not a matter for a witness to give

his opinion upon, but for the jury to

draw their conclusion after hearing
evidence in the case.

Q. (Mr. Watson) Now, I want to

ask you this additional question : From
your knowledge of literature, is Thomas
Carlyle recognized as a standard classic

author ?

A. Yes.

Mr. Miller: We desire to object to

this line of inquiry, on the grounds that

it makes no difference what this witness

gives as his opinion, as to whether
Carlyle's works are standard, as it has

nothing to do with this case whatever.

The question would not be material,

but if it is proven that these books

passed through the mails, in that in-

stance it would be relevant to this issue.

Mr. Watson: Your honor, we think

there must be a standard, a guide, a

test, otherwise the jury itself would
not have an}^ standard of measure in

judging a Ijook, and classifying it.

They must know something of the

standard of literature, and they can

only obtain that by reading certain

papers, magazines, books, and get a

general idea of what is proper litera-

ture.

The Court: The court will allow

the question.

Q. (Mr. Watson) What is your an-

swer—is he a classic standard author?

A. Yes, Sir.

Q. Do you recognize the Life of

Frederick the Great, as one of the

greatest books of the author, and a

standard in literature?

A. Yes, sir ; it is one of his greatest

books.

Q. Now, the biography of Charles

the Fifth, by Dr. Robertson?
A. I have never read it.

Q. You know, of course, the histo-

rian, Froude ?

A. Yes. sir.
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Q. Do you know that his books and
histories are considered standard?

A. Yes. sir.

Q. Do you know of Hallam?
Yes, sir.

Q. Have you read Gibbon's Decline
and Fall of the Eoman Empire?

A. Yes. sir, especially paffe 79,
Chapter IT.

Q. Do you know the works of
Erasmus.

A. Yes, sir.

Q. Do vou know his "Praise of
Folly?"'

A. Yes, sir.

The Government introduced J. Q.
"West, postmaster at Thomson, to prove
the general control of The Jeffersonian
Publishing Company by defendant,
and W. R. Brannan to prove that he
had received the indicted article in

The Jeffersonian by mail.

Mr. Donaldson : We tender in evi-

dence, your honor, the paper identified
by the witness.

Mr. Watson: No objections, sir.

The court: Is that the one declarea
on in the indictment?

jNIr. Donaldson : Yes, sir ; this is the
paper. Dated Thomson, Georgia, Oc-
tober 2, 1013. in which there is an arti-

cle contained on page 6, entitled "An-
other Maria Monk Case Came to Light
in New Jersey a Few Days Ago," be-
ginning with the words, "You know
what happened in Sodom and Gomor-
rah, don't you," and ending "How
many babes were born in that convent,
and what became of them? Are their
little bones decaying in the cellars and
under-ground pits, beneath that one of
the Pope's hell-holes?" "This informa-
tion comes to me about this escaped
nun, in a private letter from the pub-
lisher of a reputable paper in New
Jersey, and he refers me to two Meth-
odist preachers, who know the facts.

One of these preachers lives in Cam-
den." That is the only matter offered
in evidence, just the articles, as de-
scribed and set out in the indictment.
Mr. Watson : The District Attorney

offered the entire paper, and we ac-

cepted it.

Mr. Donaldson : That was merely a
lapsus linr/uae.

Mr. Watson : The District Attorney
has tendered us the entire paper in evi-
dence, and we accepted it, and the paper
is in evidence, and he cannot any more
withdraw it, than he can withdraw the
evidence of Mr. Brannan. To put in
evidence and take it out at will, is

playing with the court and jury.

Mr. Donaldson : I desire to enter in

evidence the article in The Jeffersonian
just referred to. and contained on page
6, therein, entitled "Another Maria
Monk Case Came to Light a Few Days
Ago in New Jersey," and ending as I

have stated.

The Court : "What do you say about
offering the whole paper?
Mr. Donaldson: I was not aware

that I did, and if so, it was a mere
lapsus linguae; I had no intention to

do it.

The Court: You mean it was inad-
vertence. The court will not hold
counsel on either side to anything that
happens inadvertently.

Mr. Watson : We submit as a ques-

tion of law that he cannot take it back.
It is the same as if he had offered a

column and a half here, or a certified

copy made of "it, and had offered that

to the court, instead of the paper. Now
the Circuit Court held, in the Clarke
case, that could not be done. We sub-

mit, the paper must go in all together,

and he has no right to segregate any
particular article, or editorial, either

b}'^ certified copy, or by clipping it out

with scissors. The paper will have to

be introduced, otherwise, defendant
supposed to be on trial for what he

mailed, and what Mr. Brannan says he

received through the mails, will be, in

fact, on trial for one editorial, out of

the paper. One column out of thirtij-

six! And that is what the court said

in the Clarke case could not be done.

The Court: The court at this time,

admits in evidence the article itself,

separately and distinctly, from the en-

tire paper. Now. as to whether the de-

fendant will offer the entire paper here-

after, is another question. The Clarke
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matter has given the court some con-

cern. In the Chirke case, however, the

indictment chartred that a certain book
was obscene. The court called atten-

tion to that fact several times in the

opinion. AVe think the conclusion is

illustrated, that the defendant, charofcd

with depositino^ an obscene book, and
in tiie case at bar it is different to have
the book introduced in evidence. The
Government in this case don't charge
that the entire paper was obscene, or

that the paper is obscene, but merely
declares the publication in the paper is

obscene. Now. in the Clarke case, the

Government has to stand or fall on the

indictment they declared, and the en-

tire book, and the court, and the court

withheld the entire book. The opinions
say that you charge that it was obscene,

and you stand or fall on the book ; but

in the Harris case, as held by Judge
Foster, he held it was proper to make
a count entirely on an article in the

paper. Therefore, when the count is

upon a certain article or publication in

the paper, and not the entire paper, I

don't think that necessarily means the

entire paper should go in evidence.

Mr. Miller: We offer the sundry
letters, and we turn them over to the

stenographer and have them identified.

These documents established the

ownership, &c., of The Jeffersonian

Publishing Company, and showed that

defendant was President, and in gen-
eral control.

Mr. Donaldson : I will read at this

time the article contained in The Jef-

fersonian, referred to:

THE .JEFFERSOXIAX.

Thomson, Ga., October 2, 1913.

Another Maria Monk Case Came to Light
in New Jersey a Few Days Ago.

You know what happened in Sodom and
Gomorrah, don't you?
You know what Solomon tells us in

Proverbs, don't you?
When one of the Ten Commandments is

aimed at stealing we know that the reason
is, mankind is prone to steal.

When one of those Ten Commandments
is aimed at the sexual sin, we know that
the reason is, mankind is prone to the
sexual sin.

Yet, when one hundred thousand voung

Irishmen, and Frenchmen, and Italians,
and Germans, are sworn to bachelorhood,
in this country, we never stop to think
how unnatural it is, and how impossible
for those to keep the vow.

We know what we were, when we were
young men.
We know what we did, when we got

half a chancel
We know perfectly well that we could

not possibly have gone through life without
wives, and without sexuality, unless a
surgical operation had been performed
upon us.

Yet we are the men who pretend to be-
lieve that thousands of bull-necked, thickr
liped, red-cheeked young priests can go
through life without ever knowing a man!

These priests, as a rule, are the best
groomed men on earth. They live on the
fat of the land. They eat rich meats, and
they drink rich wines. They wear warm
clothing, and sleep in warm beds.

They see all the naked women that ap-
pear in the pictures. They see naked
statues, in marble and bronze. They meet
on the streets, the most beautiful young
women, whose dresses begin too low down,
and quit too high up.

These red-faced young priests know
what's going on all around them, at the
beach, at the road-house, at the assigna-

tion house, and then at some other houses.
The priests read about it in the news-

papers, hear about it in the confessional,

and have it constantly in their minds.
Yet, we pretend to believe that they are

not human, they are not excitable, they are
not amorous, they are not tortured and
maddened by sexual desires.

If you will read Sanger's History of

Prostitution, you will learn—if you did

not know it already—that a very large
percentage of lewd women, live in that
profession because they like it.

This is awful, but it's so.

Reverend A. W. Elliott, who has given

many years of his life to the work of

rescuing fallen women, has now quit.

He says that his main trouble was, the
women did not want to be rescued.

In his farewell statement on the subject,

he says that the worst figure of the social

evil is, that the professional prostitutes are

but a small per cent, of the women who
are immoral.
Now then

—

We have 50,000 young women in this

country shut up in convents, cut off from
w-ifehood, and from natural, legitimate

mating. They are kept confined in build-

ings which resemble jails, and which the

outside world never enters.

Think of the pinings of these young
women! Think of the promptings of na-

ture, in all those normal young females
that were meant to be wives and mothers!
It is terrible.
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The only men who have access to those
young nuns, are the priests.

Those young men, who are priests, can

go into the Convent, at any time, call for

any nun, and take her into a private room,
and lock the door!

The nun has been taught that the priest

cannot sin. Whatever he wants to do, God
permits. In serving the priest, she is

serving God.
If what he does amounts to sin, another

young priest can hear his confession, and
forgive the sin.

Then the other young priest can confess

to him, and he will forgive the sin of the

other priest.

Fine scheme, isn't it?

Reciprocity was never carried to more
convenient lengths. "You tickle me and
ril tickle you," says the one young priest

to the other; and so long as there is no
clamor of scandal, the Cardinals, and
Bishops will never intercede.

"Let the boys have a good time!" said

Cardinal Satolli, to Father Crowley, when
Crowley reported to Satolli some of the

springtime rutting of the Pope's rams.
"Let the boys have a good time!"
The boys w^ere the young priests: the

good time was the time spent with young
nuns in the retreat parlor of the convent.

The nun can never complain: she is

walled up in the Pope's jail, she is kept
under lock and key: even the windows of

her room are barred with iron, like those

of any other prison.

Now and then, a nun can make her es-

cape, as Maria ]\Ionk did.

And when a nun does escape, and suc-

ceeds in outrunning her pursuers, she has

a horrible tale to tell.

A few days ago, two nuns managed to

escape from the convent in Camden, New
Jersey. One of them was recaptured, and
was dragged back into the Pope's hell-hole.

If they don't kill her. they will come so

near it, that she will never dare to attempt
a second flight.

The other nun, in jumping from the

convent wall, broke her leg. But she was
picked up by an automobile, and speeded
away to a suburban town where she found
frinedly shelter.

This nun told her rescuers that she had
had five children in the convent.

She did not know who the fathers were.

All the priests who had forced her to

submit to their lustful embraces, wore
masks on their faces at the time.

This one nun escaped: that is her story.

What is the story that the other nun could
have told, if the Pope's rams had not run

her down and dragged her back to the jail?

And what kind of stories Could all the

other nuns tell, if they wanted to get out,

and could do so?

Those nuns who did not even try to

escape must have known what was going
on when those masked priests were beget-
ting those five children.
How many babes were born in that con-

vent, and whnt became of them? Are their
little bones decaying in the cellars and
under-ground pits beneath that one of the
Pope's hell-holes?

(This information about this escaped
nun comes to me in a private letter from
(he jniblisher of a reputable paper in New
.Tersey, and he refers me to two Methodist
])reachers, who know the facts.)

A. J. Knifiht. witness for the Gov-
eniinent. testified that he. as Po.st

Office inspector, obtained the magazines
mentioned in the indictment, taking
one from the mails at Thomson, and
the others in Savannah. Acted under
instructions from his superior officer,

George Sutton. Had never had any
communication with Postmaster Gen-
eral, or any of his Assistants. Did
not know who prompted Sutton. Had
never started any other prosecution

like this. Had not tried to indict pub-

lishers of the book from which defend-

ant had quoted the Latin. Had bought

a translation of the Latin, but did not

remember from whom. Tried to prose-

cute the man. but the District Attorney

up there (Wisconsin) got cold feet!

Does not know that the ex-priest, P. A.

Segiun, sold copies of his translation

of that Latin, here in Augusta, two-

years ago.

(While the defendant was examining

'Sh: Knight, trying to uncover the real

prosecutors, the attorneys for the Gov-
ernment were often on their feet,

strenuously objecting. The utmost de-

fendant could show was. that Inspector

George Sutton put Inspector Knight

in niotion; and it never developed

whether Sutton acted under official in-

structions, or by reason of spontaneous

combustion.)

Mr. Donaldson : We tender in evi-

dence a publication, contained in a

magazine entitled Watson's Magazine,

in May. 191-2. issue thereof, in which

said publication is then and there con-

tained on pages nine, ten, eleven, twelve,

thirteen, fourteen and fifteen in said

magazine, in an article entitled "The
Eoman Catholic Hierarchy; the Dead-
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liest Menace to Our Liberties and Our
Civilization," and which publication

begins at the top of said page nine,

with the words, ''The Roman Catholic

Hierarchy.'' and ending on page fifteen

with the words, "jam nequent jure

conjugii uti. (Tom iii., p. 317.)"

Mr. Watson: The defendant ob-

jects, if your honor pleases. Unfor-

tunately we fear we have not been able

to make ourselves thoroughly under-

stood. The statute penalizes the mail-

ing of an obscene book, which may. <

•

may not, be shown to be obscene, as a

whole, by the consideration of extracts.

The statute goes on to mention

other things, pamphlets, pictures, and
so forth, "or other publication;''

and we say that "other publica-

tion" does not mean a i^age or

paragraph in any book. That's the

point. When it says pamphlet, it

means pamphlet, and it does not. by

the disjunctive, "or other publication,''^

mean, a page out of that pamphlet.

'\'\nien it says "or other publication."

after having mentioned the word
"book." the word "other" takes it away
from the book, and you cannot indict

pages out of the book, without indicting

the IjooIc. Unfortunately we have not

been able to make ourselves clear upon
the subject. There is not any line of

the law, there is not any line of deci-

sions, from the highest court to th •

lowest, that ever has held that you can

take a page, or five pages, out of a

book, and bring an indictment against

those pages. The indictment must nec-

essarily be brought against the book,

and then prove, if you can, that it is

objectionable, unmailable and penal,

because of those pages. The pages
become the proof against the hook^ the

pages condemn the book, but the Solici-

tor must indict the hook; and then leave

it to the jury to say, under instructions

from the bench, whether or not those

pages are sufficiently vile to corrupt the

whole book. When the statute enumer-
ates the various unmailable publica-

tions, and then, disjunctively, says "or
other publicatton,"' it necessarily means.
by every construction of plain English

and of statute law, that ''"other publica-
tion,"' means, other th^n those enumer-
ated.

The Court: The court understands
the point clearly, and the matter is

somewhat a cloud on the court's mind,
but as stated i)efore. he thinks that the
ruling of Judge Foster is correct, in the
3Sth I-'ederal Reporter, because that is

the precise point passed on by Judge
Foster in that case. An article is called

a publication; the article is called the

j)ublication. not the paper, and the pre-

cise point was made there that that

article was not a publication, within the

statute, and the indictment would not

lie against an article but it should be
against the entire paper, magazine or

periodical. Judge Foster discusses

that question quite fully, and decides

that the article in any paper is a pub-
lication, in the meaning of the statute,

and I see in the Standard Dictionary
here the definition of the word "Publi-
cation," is an issue sending out, or

placing on sale of a book, magazine, or

newspaper, or some article, or state-

ment therein. In other words, a publi-

cation there, covers not only a book,
pamphlet, or newspaper, or magazine,
but some statement therein, according

to the Standard Dictionary. The court

thinks Judge Foster's ruling is sound.

The court may be in error, and will be
glad if counsel would register his objec-

tions, if he has any objections, so that

defendant here will have a chance to

have decided what a publication is.

Under the definition in the dictionary,

and the ruling of Judge Foster, the

court is constrained, and that is the

only thing the court finds on the sub-

ject, the court is constrained to adhere
to his ruling.

(Copies of articles indicted read into

the record by Mr. Donaldson.)
Mr, Donaldson : We tender in evi-

dence the publication contained and
printed in the magazine, entitled "AVat-

son's Magazine,'' in the April, 1012,

issue thereof, in which said publication

Avas then and there contained on pages

942. 943, 944. 945, 946. 947, 948, 949

and 950, in said magazine in an article
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entitled "'The Roman Catholic Hierar-
chy; the Deadliest Menance to Our
Liberties and Our Civilization," and
which said publication began on page
942, Avith the words, "The Roman
Catholic Hierarchy,"' and ending "thou
ravening wolf in sheep's clothing."

Mr. AVatson : We make the same
objection.

The Court: The objection is noted.

Mr. Donaldson : I thought you might
make all your objections at the same
time.

In that magazine we tender in evi-

dence an article printed and contained
in Watson's Jeffersonian Magazine, in

the July, 1911, issue of said magazine,
and which said publication was then
and there mailed and then and there

contained on pages 202, 203, 20-4, 205,

206, 207 and 208 in said magazine,
headed, "The Roman Catholic Hier-
archy," and which said publication be-

gins on page 202 with the words
"Roman Catholic Hierarchy" and end-
ing on page 208, in the words, "It is a

Symbol of Virginity." The Priests of

the Pagan Virgin Mother, Goddess,
used it in the performance of their

ceremonial rites.

We contend that that magazine is

identified by the cover and the admis-
sion of the defendant, and we tender
that portion of the magazine which is

contained on the second page, entitled

"Watson's Magazine," dated July, 1911.

Prof. R. L. Pulliam, sworn as a wit-

ness for the Government, testified as

follows

:

(Mr. Donaldson.)

The Court : I presume the same ob-

jection is made as to this other docu-
mentary evidence offered.

By Mr. AVatson: Yes, sir.

By the Court: Very good; let the

exception be noted.

Q. AA^hat is your name ? A. R. L.
Pulliam.

Q. AA^hat is j'our profession or busi-

ness? A. I have charge of Latin in

Mercer University at Macon, Ga.
Q. AA-'here did you graduate? A.

In several universities; in the Univer-
sity of A'irginia : University of Ken-

tucky; and the University of Georgia.
I have studied Latin in all of them.

Q. How old are you? A. Fifty
years old.

Q. Do you understand the Latin
language ? A. Yes, sir.

Q. Can you read it? A. Yes, sir.

Q. I will get you then tn translate
for us the Latin you find in this maga-
zine.

By Mr. Watson : AA^e object to that.

This statute very expressly confines
itself to the /nailing of a specific article.

The attempt now is made to put before
the Jury, something which tne defend-
ant never had in his possession, so far
as the Court is informed, and never
mailed. In other words, the offense
charged is the mailing. It is not the
translation, it is the mailing of a book,
or other subject matter mentioned in

the statute. The Government has no
right to put before the jur}^ something
the defendant did not mail. It will

not be denied that, so far as this

w^itness' testimony goes, the effort is

to establish a paper or a verbal ren-

dition of something which the de-

fendant himself did not translate and
which he never mailed in any form
except that of the dead language. In
other words, it wonld make him respon-
sible for mailing what he did not mail.

Whether or not he can be held respon-

sible for something he did not mail is

the question. Now the question as to

what the language means is altogether

another question.

This jury ought to be in the position,

not of an expert who is a graduate
of high institutions of learning, and
who holds an honorable position in a

high institution of learning; hut the

jury ought to he placed upon the plam
of the aggregate population of the

country: the average man of the Re-
public, the common reader into whose
hands the literature might pass, and
upon whose minds it might make an
impression.^ to the degredation of
morals.

This witness is put here for the

inevitable purpose of charging the

defendant the same as if he had mailed

that dead language in the living tongue
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of his conntrj/. In this very vicinity

where the defendant is on trial, thty

cannot find a single man^ woman or

child tcho can read that Latin; and they

have had to import from a distant

part of the State, from a distant

institution of learning, a highly edu-

cated, eultured gentleman to tell the

jury u'hat that Latin means.

Now, may it please the court, we
submit that puts the defendant on an

unfair footing, not contemplated by

law. The question is, tchat did he

mail? Let the jury say what he

mailed. He is being tried by his

peers, his equals, men of the same

rank and file as himself; his constitu-

tional privilege: not tried by a board of

experts from the universities, where

dead languages are taught to the few,

but he is being tried for circulating

something among the mass of the I5€0-

ple—people that use the English

tongue, and who could only read Eng-

lish—and we submit, that the law con-

templates that he shall be tried upon

what he mails, and not anything else

whatsoever.

The Court : The court already has

the identical question presented in the

demurrer, and overruled the demurrer.

Therefore the court overrules the ob-

jection.

Mr. Watson: We desire to note an

exception.

The Court: I will allow the excep-

tion. It is proper always to read the

entire article to the jury.

Mr. Donaldson : I will read the Eng-
lish part first,

(This will be found in Chapter XXI.
of "The Roman Catholic Hierarchy.**

and need not be repeated, here.)

Mr. Donaldson: Give the page on
which the Latin begins.

A. It begins on page 13. Married
women sin who

—

The Court: Is it in Latin? A. Yes.

sir.

Mr. Watson : I think your honor was
somewhat hasty when saying you ruled

on the same question in the demurrer.
This question was not reached in the

demurrer, and could not be ruled on.

as the point was not raised by the

demurrer. The question in the de-

murrer was whether or not. a publica-

tion in Latin, is a publication at all.

This is a question of e ridenee, and we
say the Government must stand upon
its allegations: and we say the Latin
speaks for itself. A translation of the

Latin is something the defendant did

not mail, and that it is unfair, as a

matter of evidence, to translate the

Latin. It should stay in, as it already

has gone in, to speak for itself, and
carry to the jury such intelligence as it

would carry to the community in

general.

The Court in my judgment did not

pass on this question when the demur-
rer was decided. That was a question

of publication. The Government has

already gone to the extent that your
honor said thej' could go in overruling

our demurrer. They have gone to the

jury and offered the publication, on
which he was charged with having
published and mailed. Xow, an en-

tirely different proposition comes up,

and it is, to put before the jury some-

thing that never has been mailed by
this defendant.

In this connection, it is necessary to

consider the standard authors of litera-

ture, men of the most eminent charac-

ter, and books without which no man's

library could be complete. Take
Carlyle. His morals were of the

best. Take the author of Frederick

the Great, on page 347, vol. 1, and you
find the text in French, which, when
translated, is absolutely obscene. He
did not translate it. He left it in the

original French. It relates to certain

women, of a certain sort, who were

in the train of Czar Peter the Great,

and who were asked as to the paternity

of the babes in their arms. Carlyle

leaves their answer in the French lan-

guage : translated, it would be obscene

;

and if a book can be penalized because

of a passage of untranslated obscenity,

the publishers of the Life of Frederick

the Great could be sent to the peni-

tentiary.

Here, also, is the classic biography.

Robertson's "Charles V.,'" the American
edition of which was edited and com-
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pleted by our historian, Prescott. I cite

you to tlie pages where there are pas-

sages left in the Latin, because, if

transhited, they would be obscene.

If the defendant can be punished for

a Latin quotation, then the great xVmer-
ican ]iul)lishing houses, who are mail-

ing and circulating Dr. Robertson's
"Charles V.," Fronde's "Short Studies
of Great Subjects,'' Hallam's "Middle
Ages.'' Gibbon's "Rome," Hume's
"England."' Saint Augustine's "City of

God," and hundreds of other standard
works, could be prosecuted and convict-

ed for mailing books containing Latin
obscenity.

Is it conceivable that Congress meant
to emasculate English literature

P

Are the American publishers—such
as the Macmillans, Scribners, Apple-
tons, Harpers, Lippincotts, Putnams,
&c., to be indicted and sent to the peni-

tentiary, because there are a few Latin
passages, of an obscene character in the

standard works which they re-publish

and mail?
The Court : The court has consid-

ered the question and its meaning in

all of its phases, and has listened with
interest to able argument of counsel in

the matter. It is the duty of the court

to declare the law as he conceives it to

be. The language of the statute is that

every obscene, lewd or lascivious book,

pamphlet, picture, paper, letter or

writing, or other publication of inde-

cent character. No reference is used as

to language, at all, in that, as to what
language it is in, at all. A book could

be filthy that is in Latin. Language,
after all, is a mere symbol of words and
of thought. It is merely a vehicle and
the Latin language is used as a vehicle

of thought, and is alleged as being the

obscene language at this time. The fact

that it may be somewhat difficult to

decipher the precise thought that any-
body in the Latin language can find

the thought, is the question. The court

here is experiencing some difficulty, but

if we have an indecent article we should
judge of the language. The court has
not adjudged as to whether the langu-
age is perfectly decent and chaste or
not, or whether it is conveying an im-
pure idea, or whether it is a filthy book.

The defendant here has published an
appendix to his article, certain words
in Latin. The court cannot think the
defendant intended to publish abso-
lutely meaningless things, conveying
no meaning whatever to his readers.

He evidently wished to drive home a

point, in putting the Latin language
there. In other words it is evidently
the fact that the Latin was published
for a purpose, thereby conveying some
thought to somebody else. If not, why
would the Latin language have been
put there at all? The court cannot
think the purpose was not to express a
thought by the use of the language.
But it was to express some thought, and
therefore he thinks it is permissible
for an expert to decipher what the
meaning of the foreign tongue was, and
therefore overrules the objection.

Mr. Fleming: We desire to note an
exception.

The Court : Very good. Please read
the Latin and then give the translation

of each paragraph, paragraph by para-
graph. First, read the original para-
graph in Latin, and then translate it,

and then go to the next paragraph, and
translate it.

Professor Pulliam then read the
Latin paragraphs, translating each into

English. Defendant has never pub-
lished a translation, and will not now
do so. Those who wish to know what
the priests are instructed, by Romanist
"Moral Theology," to say to chaste
girls, modest matrons—wives, sisters,

and daughters of sleeping America

—

may order "The Eye-Opener" from
Rev. P. A. Seguin, the ex-priest. The
price of his booklet is 25 cents, and his

address is Box 206, Lake Mills, Wis-
consin.

On cross examination. Prof. Pulliam
stated that the Latin was very difficult,

partly obsolete, being what is called

medieval, monk Latin, or "dog Latin."

Ordinary Latin scholars could not read
it. College graduates could not do so,

without special study and the help of

the best lexicon, which is not accessible

to many. He himself found it hard
work to translate the Latin, and he had
to re-construct the text, punctuation
and sj^elling. Could not even then
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have translated it, liad he not been
reading similar Latin, in "Psychopa-
thia Sexiialis." a few days before. In
his judgment, the number of people
who could possibly read the Latin, "was
negliglible." It was unintelligible to

the general reading public.

"When the court re-convened on Mon-
day morning, the District Attorney
proposed to re-open the Government's
case, for the purpose of impeaching the
evidence of Prof. Pulliam, and proving,
by two Mercer University students,
19 years old. that the}/ could read the

HON. J. GORDON JONES.

The Government then introduced
Chapter XX. of "The Roman Catholic
Hierarchy," and read it to the jury.

As it is in the book, we will not reprint

it here. The Government next read
Chapter XI. of "The Roman Catholic
Hierarchy," but it stands unchanged
in the book, and our readers can there
find it.

Latin, which was the main point
around which the battle raged.

Defendant objected on several

grounds; the motion came too late,

since Prof. Pulliam had been excused
on Saturday and had returned to Ma-
con

; the District Attorney knew as well
Saturday as on Monday, whether he
had been entrapped; the defendant had
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a vested interest in Piilliam's testimony,
and it oiio^ht not to be attacked in the
absence of the witness; besides, the
proposition took defendant by surprise,

and left him no opportunity to meet
the new evidence.

The court sustained the objections

and refused to aUow the case to be

re-opened, in chief.

The defendant offered in evidence the

three copies of the magazine, and the

copy of the 12-page Aveekly Jefferson-

ian, from which the indicted articles

were selected. On objection, the court

ruled them out, as being immaterial
and irrelevant. The defendant also

offei-ed in evidence the book which was
made up of the series of chapters, three

JOS. A. DAVIS, U. S. MASHAL,
Who, like all the officers of the Court, were

most courteous to the defendant, and
his attorneys and frif nds.

of which had been indicted. This evi-

dence was also excluded, on the same
grounds.
The defendant, testified as follows:

(By Mr. Jones.)

Q. ^Miat is you name, please?

A. Thomas Edward Watson.
Q. What is your occupation now,

Mr. Watson, and what has it been for

a number of years past?

A. I was originallv a school-teacher.

then a lawyer, then I was in public lit\

for a while, a member of Congress;
later on I wrote a number of
books, historical, biographical, sociolog-
ical, and controversial, possibly fifteen
or twenty volumes. I am now a writer,
and scarcely anj^thing else. I stay at

home all the time, and have been doing
that for the last three years, and have
hardly been outside of my front gate
since that time.

I have been President of The Jeffer-
sonian Publishing Company ever since

it was chartered.

Q. Has it any other officers?

A. It was incorporated under the
State laws like any other corporation.
I was President, Mr. J. J. Brown was
Vice-President, and has been since the
company was organized. We have our
Board of Directors ; we have our Busi-
ness Manager; we have our printers

and mailing department, girls and boys
employed; have our mail wagon, &c.,

and so on; have a separate deposit at

the bank, entirely distinct from mine.
The Jeffersonian Publishing Company
is a distinct corporation, like the

Thomson Oil Mill, and the Thom-
son Bank. I state that simply to get
the situation before the court and jury,

not that I desire to shirk any respon-

sibility for anything done, with my
pen, or anything done by my direction.

Q. AMiat do you know, if anything,

w^ith reference to the motive of the

prosecution directed against you?
Mr. Donaldson : I renew my objec-

tion with reference to similar testimony

that counsel for defendant sought to

introduce , I believe, on the first or

second day of the trial, during the

progress of the trial, as your honor will

recall the ruling made at that time,

when counsel sought to introduce evi-

dence, or anything to show the cause

of this prosecution.

The Court: The court thinks the

only question to decide is the guilt or

innocence of the defendant, and any

alleged motive back of the prosecution

is entirely irrelevant. The court can-

not be expected to go into any motive

of the prosecution. And it is com^

pelled to hold the scales as far as pos-
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sible balanced as between the defendant

and the Government. The jury, I

think, are bound to do the same thing,

and therefore I don't think the motive

of the prosecution, if there was any
motive, is relevant, and so the court

rules that- out.

Mr. Fleming : As I understand your

honor's ruling, the defendant cannot

introduce evidence bearing upon that

question?

The Court : I wish to say that when-

ever we begin to discuss the question,

the attorney would have the right to

make any deductions he might chose to

make, substantiated by the evidence.

That question is not here now, and I

won't cross a bridge, though, before I

get to it.

Mr. Miller: I hope the court won't

commit itself to the idea that the de-

fendant can attack the former District

Attorney.
The Court : As I understand, in the

United States Court, nobody is ever

made a prosecutor.

Mr. Miller: There is no prosecutor

except the Government?
The Court: Yes; I won't take any

further time on the subject.

(By Mr. Jones.)

Q. Please state to the court and
jury, the purpose in preparing the

series of chapters which are named in

this indictment for which you are being

prosecuted for sending through the

mails.

Mr. Miller: We object to that, as

that matter has been thoroughly thrash-

ed out. His motive, whether good or

bad, his good faith or bad faith, has
nothing to do with it. The question is,

did the defendant write the article in

question ? is immaterial, and your honor
will charge the jury that they will

direct their determination in reaching

a verdict, to whether or not it was
deposited in the mails.

The Court : Has the defendant's

counsel any authorities on that subject?

Mr. Jones: We have no authority

on that subject * * *,

The Court : The ruling of the court

and the mind of the court, on the sub-

ject, is the defendant is entitled to all

of the internal evidence of the article,

but not the external motive, because the

reader only has the article before him.

(By Mr. Jones.)

Q. Mr. Watson, please state, from
wliat source you took the Latin upon
which that subject matter is founded?
Mr. Miller: That is immaterial,

where it came from; the article speaks
for itself. In the argument of the de-

fendant a few moments ago he said the

article was the best evidence, and we
desire to take that view of it in this

instance.

The Court : AVhat is the purpose of

the testimony?
Mr. Jones: It is this: If this de-

fendant finding this Latin referred to,

in a standard work, passing through
the mails all over the country, and he
is an author and a publisher, copies it

into one of his publications, it should
go to the jury to show that he did not

do it to disseminate among his readers

something corrupt and to deprave their

minds on something that was already

being disseminated and circulated

throughout and all over the whole
country—something that is in the li-

brary of Congress itself. If he copied

it for the benefit of those who cannot

go to the Library of Congress and get

it and for the common people, or the

general people, he should not be prose-

cuted. It is done for the purpose of

showing that it was not set out, as the

Government says, to disseminate filthy

literature, and the jury should have it

for th?.t purpose. Suppose he copied

it from the Holy Bible, as he had a

right to do. Would his purpose or mo-
tive not have been to uplift the reader?

Mr. AVatson: Take, for instance,

suppose the defendant had quoted

Ovid's works, which he found going

through the mails, and which he knew
was obscene, in the in the words of

Prof. Pulliam—suppose the defendant

knew the book was a standard classic,

and thought he could do what the

others had done, in publishing it, and
mailing it. Did not he have a right

to believe that he could do what others
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did? And if in good faith he copies
out a Latin page from Ovid, did not he
have a ri^rht to consider it proper?
(Citing authorities.)

Now, it is true in this case that the
defendant in good faith took out two
leaves, or three leaves, from a book
copyrighted in the year 1880, and which
has been going continuously through
the mails by the thousands of copies
for thirty-five years, and is going now
—which is now^ being sold by publish-
ing houses. If the defendant in good
faith used that which he found another
author using, would not he have the
same libeny, the same honesty of pur-
pose, 07id to do what the Government
itself has been allowing the publishers

of that book for thirty-five years to do.

Is he not to have the benefit of it, in

the question at issue?

The Court: The question is this:

Suppose that book was obscene or was
not. That is a question for the jury.

And suppose it was obscene. Would
the fact that it was obscene and al-

lowed to pass through the mails, would
that justify someone else for publishing

obscene matter? The statute has been
reformed by the use of the word filthy

being added to it. The court thinks

the word filthy broadens the view of

the statute.

Mr. Watson : Your honor will par-

don me if I seem to be importunate.

There is one case, however, I think

will address itself to your honor's

judgment which has not been men-
tioned in the case. Let me refer to it

briefly. That's the Beat tie case, in

Virginia. (Citing authorities.)

The Court: Allow the witness to

come back to the stand. Now what is

your question, Mr. Jones?

(By Mr. Jones.)

Q. My question is this, I asked Mr.
Watson and this defendant from what
source he took the Latin, one of the

subject matters covered by one of the

counts in the indictment. I don't ask

his opinion; I ask the source from
whence it came?
The Court : Let the witness answer

the question.

Mr. Donaldson : Let me incorporate
in the record, my objection. It is this:
Counsel for the Government objects on
the ground that the question involves a
construction of the statute, as construed
by the authorities; they hold that it is

incumbent upon the defendant to make
a defense on the ground that the ex-
tracts published by him were obtained
from other standard work, or from any
other source, and that the testimony,
to be elicited by the question, is wholly
irrelevant and immaterial.

(By Mr. Jones.)

Q. Go ahead, Mr. Watson.
A. The source of the quotation is

from a book the title of which is, ''The
Priest, the Woman, and the Confes-
sional," by Father Chiniquy, and it

was published in New York, copy-
righted in 1880, by Rev. Charles Chini-
quy, a standard work in that class of
literature. At the close of the last

chapter there W' ere a part of three pages
that were in Latin. I took my pen-
knife and cut those pages out and put
them as an appendix to attach to my
own original matter in the series of
magazine articles, three of which are

indicted. There is another copy of the
same book which I handed to the Gov-
ernment's witness. Captain Barnes,
postmaster, which he identified here,

that came to me through the post office,

two or three days before this trial;

this is another copy, 43rd edition, and
there's the Latin, right there. This
shows the older copy, which I had at

the time, and which I got through the

mails, and which, in good faith, I used
in compiling my own book, copying
from those pages, cutting out those

pages with my pen-knife, and here are

the same pages that came to m^ through
the m/iil-s, just tioo or three duys before

I came to the trial of this case. I can
swear that our company bought large

quantities of that book, and publishers

have sold them and sent them through
the mails, year after year, without
objection.

Mr. Donaldson : I object to the fact

that he states that publishing compa-
nies secure large numbers of the books
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and disseminate them through the

mails.

The Court: The objection is sus-

tained. The testimony of the witness
that a copy of that book was ever sent

through the mails or disseminated by
the mails, and also his testimony that

in good fai'th he copied it and attached
it to his article, is ruled out, gentlemen,
from your consideration. In other

words, under the decision of the Su-
preme Court, which I am bound to re-

spect, the question of opinion or good
faith of the witness is not to be con-

sidered. The fact that this book or

any other book went through the mails

is not competent.

(Mr. Watson.)

A. I testify that I know that book
to be a standard Avork in that class of

literature, and that I know it to be a

book of large circulation. I don't

understand that to be objected to?

The Court : No.

(By Mr. Jones.)

Q. Now, have you ever derived any
money or other compensation from
these publications that are in question,

as being indecent, as alleged by the bill

cf indictment?

Mr. Watson: A. Not a cent.

Mr. Donaldson : What purpose could

be reached by that kind of evidence.

The Court: The court don't see the

relevancy of it. The statute don't say

what you do it for, whether for con-

sideration or not. The statute says,

whether you mail it. and if it is ob-

scene. That is the whole question.

(By Mr. Jones.)

Q. Well. Mr. Watson ?

A. Let me continue my answer. We
come in the court and present the Chin-
iquy book itself, and mine is a quota-

tion from it. Chiniquy took the Latin
from the "Moral Theology" of Dens,
and Liguori—standard Catholic au-

thors—and I exhibit the Dens book,
which has been going through the

mails ever since I was born.

(Witness here exhibits the book.)

The Court : The statement made by
the defendant a few- minutes asfo. that

he did not derive any compensation
from this article, is objected to and
ruled out as immaterial.

CROSS EKA>nXATION.
(By Mr. Ikinuldson.)

Q. I understand that you testified

on the preliminary examination before
the Commissioner that you were the
author of the various articles referred
to in the present indictment ?

A. I don't know whether I said that
or not. But I testify to it, now.

Q. And you testified that you knew
the articles written b}' you would be
disseminated through the mails?

A. If I did not swear it then, I

swear it now. I don't remember wheth-
er I swore it or not, but that's a fact.

Q. AMiat was the extent of the cir-

culation of your Watson's Magazine at

that time?
Mr. Jones: I object. That is ir-

relevant.

The Court: Yes, I think so; I don't

think it makes any difference.

Mr. Watson : I have no desire to

conceal anything. The circulation was^

something less than 7.000; the boycott

put on us by the American News Com-
pany had cut off 8,000 of our
news-stand sales, and it dropped back
to 7.000.

Q. And how much of The Jeffer-

sonian?
A. At that time I think it was some-

where in the neighborhood of 10,000 a

week.

Q. Then the circulation of your
magazine and your Jeffersouian—it was
generally circulated, was it not, among
the same people?

A. The Jeffersonian's circulation,

was somewhat different from the mag-
azine. It was general in a sense, but

my understanding has always been that

the weekly paper rather reached the

farmer and the laborers in the cities;

went to the homes of people generally

who do not have time to devote to

literary and historical studies; went ta

those who subscribed to it, of course.

Q. And the same is true with refer-

ence to the magazine?
A. The magazine had a different
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class of subscribers—very frequently a

subscriber to one would be a subscriber

to both. We had a club price to make
it cheaper for both. But I think the

magazine ^Yent to offices of lawyers, to

the homes of preachers and profes-

sional men and literary men. I was
trying to do a very high class of liter-

ary work. And very frequently, of

course, the magazines would be some-
what above the interest and reading of

the man who worked all day in the

field or in the shop, and only had a

few moments to read, and he would
want to read the weekly paper. The
magazine was written for the more
highh' educated.

DON. H. CLARK.

Q. Your magazine was not restrict-

ed to any class?

A, No, sir.

Q. Anybody could subscribe who
wanted it ?

A. Yes ; I was giving you a general

idea of its range.

The evidence having been closed, Mr.
Wallace Miller. Assistant District At-

torney, addressed the jury for an hour.

He abused the defendant in a way that

pleased the Roman Catholics immense-
Iv. He described the defendant as a

"moral degenerate." as a man whose
mind "reeked with sensuality," and as
one who had ''])rostituted his genius."
He was particularly horrified by that
portion of one of the indicted articles
in which the defendant had warned
our people against the negro priest

—

unmarried, but given free access to
helpless women in the dungeon-like
convents. Mr. Miller expressed his
amazement that any Southern man
should conceive the possibility of black
priests doing harm to white nuns.
This remarkable display of personal

animosity against the defendant was
followed by an hour's speech by Hon.
William H. Fleming, of counsel for the
defense.

After an argument of one hour and
a half, by defendant, the case was
closed for the Government by the Dis-

trict Attorney, Mr. Earl Donaldson,
who spoke clearly, forcibly, and with-
out any trace of vindictiveness.

The defendant's concluding speech
follows

:

CLOSING SPEECH OF THOS. E. WATSON,
DEFENDANT:

Court Met, 9:45 A. M., November 30, 1915,
At Augusta, Georgia.

The Court: The defendant will proceed.
Mr. Watson: May it please the Court,

when your honor and myself were younger
men, and were endeavoring to master the
rudiments of English law, we were taught
in Blackstone's Commentaries, that the law
was the perfection of human reason.
In the last analysis, that is law which is

rational, and that is rational which con-
forms to what the world calls common
sense.

We may say of one man, there is a bril-

liant fellow, but he is ill-balanced. We
say of another, he is not so brilliant,

but he is well-balanced; he has good
judgment, he recognizes things in their

just proportion to one another. He
sees things, as an artist would put it,

in the right perspective. He is not carried

away by vivid imagination; he recognizes
reality; he never places the smaller above
the greater; the true above the untrue; the
irrational above the reasonable.
Now, may it please the Court, we are

not trying this defendant, alone; the

Court today will make a record, and that

record will endure perhaps to the end of

time. It will certainly be a record which
will interest millions of human beings
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hereafter. Therefore, it behooves us to

try and conform to the simple doctrine
laid down in Blackstone, that Law is the
perfection of human reason.
This defendant on trial for a book is, in

a sense, all autnors on trial for all books.
It is inconceivable that a rule should ap-
ply to him that shall not apply to all.

Whatever goes to his individual benefit,

cannot be restricted to him alone. Other
authors now, hereafter, and heretofore, get
the benefit of it; anything construed
against him now, under this statute, hurts
not him alone, but every other author,
heretofore, to-day, and tomorrow. What
he cannot mail, book dealers cannot mail;
what he cannot take out of the mails, for

the purpose of circulation, book dealers
cannot take out, because this statute is as
severe against those who take out, as it is

against those who put in.

This being true, I revert briefly to

the proposition, that it is not to be pre-
sumed that Congress meant to lay down
a rule which would prohibit book dealers,

publishers, and men who wish to put in

or take out for the purpose of circulation,

those books which, by the common con-
sent of the reading public, have become a
part of the world's literature. That is not
to be presumed. Consequently, I most re-

spectfully submit that this Court, In ar-

riving at a final conclusion, as to what this

statute means, should consider well the
rule of law, that is to be laid down here to-

day, and consider whether such a rule will

mangle and mutilate the great mass of

recognized literature. Will the rule that

is laid down here today, penalize—send to

the penitentiary—a book dealer, here in the

city of Augusta, who in good faith mailed
books, those books which for decades and
generations, and centuries, have been in

peoples' libraries, and have colored the
thoughts of countless millions of English
people, and whose enobling ideals have
grown into the warp and woof of English
civilization?

I regret, if your honor please, that the
time at my disposal, does not permit me
to read from Milton's magnificent essay
on the liberty of unlicensed printing.

In his day what was considered un-
licensed printing, now means liberty of the
press, as your Honor well knows.
Shakespeare, like Homer, is a name, a

shadow crossing the dial of the world's
mentality, and nobody knows what he w'as

as a man; they know him only as an
author; and some have gone so far as to

say, that if the biographical facts given to

the world about Shakespeare, are true, he
did not write the plays.

Be that as it may, Shakespeare, the man,
is shadowy and uncertain; but we know
what John Milton was. We see him at
the English schools mastering languages
and classic literature; we see him travel-
ing and studying in Italy, the honored

guest of the noble and the learned; we
see him return home to take the side of
the people in the Civil War; we see him
at work as Cromwell's secretary of State,
and losing his eyes in writing his im-
mortal defense of the Commonwealth; and
then we see him, in his old age and blind-
ness, body forth his dream of "Paradise
Lost", to justify the ways of God to Man.
Now in my judgment the noblest thing

Milton ever penned, was his Essay on the
liberty of the press.
Pardon me, just a paragraph:

"I deny not, but that it is of greatest
concernment, in the Church and common-
wealth, to have a vigilant eye how books
demean themselves as well as men; and
thereafter to confine, imprison, and do
sharpest justice on them as malefactors;
for books are not absolutely dead things,
but do contain a progeny of life in tl.em
to be as active as that soul was whose
progeny they are; nay, they do preserve,
as in a vial, the purest efficacy and ex-
traction of that living intellect that bred
them. I know they are as lively and as
vigorously productive, as those fabulous
dragon's teeth; and being sown up and
down, may chance to spring up armed men.
And yet, on the other hand, unless wari-
ness be used as good almost kill a man
as kill a good book: who kills a man kills

a reasonable creature, God's image; but
he Mho destroys a good book, kills reason
itself, kills the image of God, as it were in

the eye. Many a man lives a burden to

the earth; but a good book is the precious
life blood of a master spirit, embalmed
and treasured upon purpose to a life be-

yond life. It is true, no age can restore
a life whereof perhaps there is no great
loss; and revolutions of the ages do not
oft' recover the loss of a rejected truth, for

the want of it whole nations fare the
worse. We should be wary, therefore,
what persecutions we raise against the
living labors of public men, how we spill

that reasoned life of man, preserved and
stored up in books; since we see a kind
of homicide may be thus committed,
sometimes a martyrdom; and if it e.xtend

to the whole impression, a kind of mas-
sacre, whereof the execution ends not in

the slaying of an elemental life, but
breath of reason itself; slays in immortal-
ity rather than a life."

Then Milton goes on to show that,

under the system established by the
Roman Catholic Church, four or five dif-

ferent priests in office, were clothed with
authority to judge the book, to approve it

or condemn it; and without the approval
of those priests, books could not be printed

at all.

See where we are, when a publisher is

arraigned in Court for the violation of law
and the attempt is made to degrade him,
to destroy him, to criminalize him—see how
the character of every author that ever
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lived is involved, and laow the liberty of

the press is involved.
In this case a man entering his 60th

year is arraigned as a violator of law
and he sajs, Put your spot light upon
my whole life if you like; if you will

take my literature from A to Z and
tell me what I have done that vio-

lates the law of my country and the
welfare of my fellow citizens! They say
that out of the 15 or 20 books you have
written and published, books covering all

kinds of subjects, books embracing ten
thousands of pages, out of all of this mass
of composition, covering a period of
eighteen or twenty years, the Government
says that you have offended the Roman
Catholic Church by four references to it,

in four different publications that you put
forth. That's the substance of this case-

—

no use to try to get away from it, either.

Talk to me, may it please your Honor,
about there being nothing in the present
situation to arouse an American citizen

and a Protestant to the encroachments of

a foreign organization whose fundamental
law is in deadly antagonism to our funda-
mental law!
Why, in the Seventies (and that was

not so long ago), in the Seventies there
were three men who stood foremost among
the men of the earth. One was, Gambetta,
the great Jew of France; one, Bismarck,
the great German, whose blood and iron

doctrine created the German Empire: the
other was Gladstone, foremost man of
Great Britain.
Each of these men at that time stood

exactly where this defendant stands now.
It was Gambetta who opposed Roman
Catholicism in France, which the third

Napoleon had set up. It was Gambetta
who began the agitation for the separation
of Church from State, to subject education
to civil control, to separate religious teach-
ing from secular teaching, to put the State
above the Church, and the law over every-
body; the laws of France, not the laws of

Rome; the laws of men who wear the
breeches, instead of men who wear the
chemise.
Bismarck, doing the same thing in Ger-

many, expelled the Jesuits and fought his-

toric battles w^ith the Pope.
But here was Gladstone, the foremost

man of his day in England, a great wide-
minded statesman, one of the finest

scholars that ever sat in the English Cabi-
net. For a while he was King of Great
rir'*^ain and the Emperor of India, because
the Prime Minister is just that; a moral-
ist if ever there was one; a pure man, if

ever there was one; a man who from the
very time he came out of college up to the
time he could scarcely totter to his seat in

the House of Commons, worked for the
people, his country—for right.

Gladstone said in his celebrated pam-
phlet on the Vatican Decrees:
"Before all things however I should de-

sire it to be understood that, in the re-
marks now offered, I desire to eschew, not
only religious bigotry, but likewise theo-
logical controversy. Indeed, with theol-
ogy, except in its civil bearing—with
theology as such—I have here nothing
whatever to do. But it is the peculiarity
of Roman theology, that, by thrusting
itself into the temporal domain, it natur-
ally, and even necessarily, comes to be a
frequent theme of political discussion.
To quiet minded Roman Catholics, it must
be a subject of infinite annoyance, that
their religion is, on this ground more than
any other, the subject of criticism; more
than any other the occasion of conflicts
with the State and of civil disquietude.
I feel sincerely how much hardship their
case entails. But this hardship is brought
upon them altogether by the conduct ot
the authorities of their own Church.'
Then Mr. Gladstone states, broadly,

why he combats the Vatican Decrees of
18'70, and what is called the Syllabus of
1864. This is, if your Honor please, aa
attack on Papal law, a law sought to be im-
pressed upon the world by an ecclesiastical

potentate who claims by virtue of his of-
fice to be sovereign ruler of the whole
universe, superior to Kings; superior to
Governments; superior to civil law.
Mr. Gladstone says these decrees an-

tagonize, and curse those who maintain
liberty of the press.
(He cites authorities.)

Those who advocate liberty of conscience
and of worship.

(Cites authorities.)

Those who maintain liberty of speech.
(Cites authorities.

)

Those who contend that Papal judgments
and decrees may, without sin, be disobeyed
or differed from, when they treat of the
rules (dogmata) of faith or morals.

Those who hold that Church ought to
be separated from the State.

Those who hold that Church has no
right to employ force, to compel people to
embrace Roman Catholic Faith.
Those who claim that in the distinction

of laws, civil and doctrinal, the civil law
should prevail, etc.

There Mr. Gladstone lays down his rea-
sons for saying ihat he combats Romanism,
condemns the system, not the individual
Roman Catholic; not anything as to the
theology; not a matter of individual faith,

but a foreign hierarchy, foreign to Eng-
land as it is to America, presuming to make
laws in Rome which shall be above the
laws of the Civil Government; antag-
onistic to the liberties of the press, to free-

dom of speech, and to the freedom of
worship.
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Was Mr. Gladstone a wise man? Was
his object a wise one; was he magnify-
ing a small thing; was he dreaming of
things that did not exist; or was he deal-
ing with some tangible thing, and was he
putting his condemnation on what he
thought was a terrible danger?
Now, may it please the Court, we re-

spectfully submit, that the law in this case
must involve the liberty of the press, for
it practically controls every man as to what
he can write and publish; because, when
the United States Government monopolizes
the carrying of the daily papers and
monthly magazines, the United States Gov-
ernment connects itself inseparably with
the freedom of the press.

You can't conceive of a daily paper be-
ing sent off by express or by freight or by
hand: the Government takes the monopoly
of the mails, and thus links it up with the
freedom of the daily press. The same thing
is true of the weekly press and of the
monthly press.

It occurred to me yesterday that
the Court was under the impression that
the addition of the word "filthy" to the
statute before us added something to the
law. That might be a first impression; it

will not stand investigation.
As your Honor will finu in every dic-

tionary of synonyms, the word obscene is

equivalent to the word filthy, and the
word filthy is equivalent to the word ob-
scene.

In referring to our scavenger bird—the
buzzard—we call him the obscene bird.
You find him called that in poetry and in

prose—the obscene bird. Why? Because
his food is carrion—his habits are filthy.

Therefore if your Honor please, it does
not matter what some member of Congress
may have thought or what Congress itself

may have thought, or failed to think.
Congress cannot make or unmake the dic-

tionary, or change the meaning of words,
or the relation they bear to one another.
Congress had no right, and made no at-

tempt, to change language. The law dic-

tionary, or the literary dictionary will show
that the words have the same meaning.
The addition of the word "filthy" added
nothing whatever to the statute.

Gentlemen of the Jury:
The defendant in this case entered into

the trial of it with the presumption that
he would be considered innocent until
proven guilty; that he would be treated as
a respectable man until proven to be other-
wise. And it was not for the prosecution
to decide which he was. That was for you.
Judge then, on yesterday evening, how

great was the defendant's astonishment,
when he had to sit in court, in the presence
of members of h's family, of his blood
relatives, of men who have been his life-

long friends, and hear the foullest tongue
lashing, as if defendant were a hog-thief.
One of a despicable character, a "degen-
erate." Never in my life have I known
such a presentation of his case by a prose-
cuting counsel.
Think of the language he used

—

used by the young gentleman who
spoke yesterday; a young man, as you all

know, young enough to be my son. He
alluded to the defendant every time as
"this man"; the tone being as offensive
as the style of reference. "This man",
whose mind "reeked with sensuality," and
who had "prostituted his genius."
Put yourself in my place. "Prostituted!"

The vilest thing that we can say of a wo-
man is, that she prostitutes. The vilest
thing we can say of a man is, he prosti-
tutes.

This young Assistant District Attorney
asked you to give "this n^an", "this de-
generate", the same sort of a verdict that
was given to some other man, during this
term of court; and he alluded to that
case, to which he had no right to refer,
because that man, he says, used a certain
word; and he flung that riasty word in
your faces, insulting your ears with it.

A vile word which no gentleman ever uses.

A non-speakable word that is outlawed in

all of the dictionaries. You won't find

it in any of them; it is a nasty word, a
yellow dog word. According to him, some
low-down man wrote a letter to a woman,
and used that horrible word in that letter;

and he compared me to that man, and that
man's language, and asked you to give me
what a jury gave him, and put me where I

could not do any more harm. That kind
of a spirit is the spirit of a moccasin; a
man who would wish me that, would like

to put me about five feet under the ground,
in a hole, about six feet long and two feet

wide—that's the real spirit of it.

Consider the very peculiar circum-
stances surrounding this prosecution. It is

a matter of legitimate comment for me to

refer to anything that has happened in

your hearing, and in your sight, during
this trial, and to what has been proven,
and what was objected to when offered in

proof.
Here is a man, the defendant at

the bar who, according to the Govern-
ment's own witness, the expostmaster at

Thtimson, who had known him forty

years, has published books of an ex-

ceptionally high character; books that
have been read by the Government's wit-

ness. These books range over large his-

torical, biographical, sociological works,
political economy, and miscellaneous.
In the course of that writing, a
positive man with positive convictions,

would very naturally stir up antag-
onism. If he were a Democrat, and
speaking strongly as a Democrat, he would
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give offense naturally to Republicans; if

he had been a Republican and had spoken
strongly for his faith, he would naturally
give offense to Democrats. If he had been
a Populist, standing between the two mill-

wheels, and being ground by both, that
would naturally give offense to both. If

he attacks Socialism, combatting it with
all his power and ability, Socialists would
resent it.

Does tliis prosecution come from those
sources? No I Who ever said that there
was an improper word in all of these fif-

teen or twenty books, until this defendant
starts a series of chapters aj»'ainst the
Honian Catliolic Hiei-archy? After this

offense—it was offensive to the Roman
Catholic Hierarchy—comes the prosecu-
tion.

Are we to have any one system
in this country e.vempt from discussion?
Are we to have some Monarchical Church,
that says to me or you, "the King can do
no wrong?" Can you imagine such a thing

in a Democratic or Republi<?an govern-
ment?

It came out here from a juror—that he
is a Baptist preacher, a member of the

same denomination to which I have be-
longed since I was about 15 years old; and
he said that he did not think he could
give me a fair trial, because I attacked our
church's system of doing Foreign Mission
work. Yes sir, but did he ever think ot

prosecuting me for it? Never. Why? Be-
cause the Baptist Church stands in the po-

sition of saying, I will debate with you; I

have nothing to hide, and when you come
to attack the Baptist Church, the Baptists

will be there to defend it. The Methodist
Church has the same system of mis-

sions, with colleges and hospitals, kin-

dergartens, farm experiment stations, and
so on. The defendant attacked them also;

did he get a prosecution from the Meth-
odist Church? Not a bit of it. The
Methodist Church is able to take care of

itself; it gives you an open field and a fair

fight; it does not run to the court house
to prosecute you. The same thing is true

of the Presbyterian Church; tell all you
know about it; tell it all; it has nothing
to hide.

But wlien you strike the Roman Catholic
Chui'ch, it is a different thing: you get a
prosecution on your hands.
Mr. Miller: There is not anything in

this prosecution to suggest that the Roman
Catholic Church has anything to do with
this prosecution, and I say it is improper
to carry that impression to the jury. Your
honor distinctly ruled it out.

Mr. Watson: May it please the Court,
what I am arguing is from the evidence
which the Government put in, and I say
that mine is a legitimate inference, since

In all this mass of literature which the
defendant has produced, and which The
Jeffersonian Publishing Company has pub-

lished the only three magazines that
they say are illegal, and the only copy
of the weekly paper that they say is illegal,

are those tliat reflect on the Roman Cath-
olic (liurch.
Then, if the Roman Catholic Church

did not bring this prosecution, who
did? I plant this question right between
your eyes: why are you so aiLxious to
protect the Roman Catholic Church, in-
steiid of the Baptist, or Methodist, or
I'resbyterian?
Mr. Miller: 1 desire to answer, he haf«

asked a direct question. Counsel is not
here to protect the Roman Church or the
'lurch to which this defendant belongs.

This indictment was here when this coun-
sel came into office, and had the defend-
ant made the attack on the church to
which he belongs, the Methodist Church

—

or the Baptist Church, or the Presbyterian
Church, in language so vile as that

—

Mr. Watson: I object. That is another
speech, he has had his speech.
The Court: I think counsel has made

his proposition plain to you.
Mr. Watson: Everybody has a right to

draw inferences, and I was drawing in-

ferences from the nature of the articles

themselves.
Now, if this had been a series of attacks

on the Methodist Church, and they had)
simply culled out, over a series of about
two years, articles confined to the Metho-
dist Church, then a legitimate in-
ference would have been that the Metho-
dists were the prosecutors. So I say, there
cannot be a real doubt from the nature of
the articles themselves, who it was that
had these articles prosecuted, and counsel
himself, let the cat out of tlie bag
when he said, "put him where he can't do
any more of that." Any more of what?
Any more history of the South and West?
Ah! No; not that. Any more about
Reminiscences Prom the Firing Line? No;
not that. Any more about Foreign Mis-
sion Work? No; not about that. Any-
more about Napoleon during the Hundred
D-ays?" No; not anything about that, and
so on. Stand in the gate and defend your
section against whoever attacks it, defend
her record, defend her ideals, that's all

right, but don't you attack the Roman
Catholic Hierarchy, or we ^vill put you
where you can't do it any more.
Mr. Miller: That's not the substance of

what I said to the Jury, and I resent the
statement.
Mr. Watson: The jury heard what you

said.

The Court: The court will charge the
jury the only question they can consider
is as to the character of the articles in>

question, and the motive behind the pro-
secution, if there is any motive, or the
source of the prosecution, if there is any
source, cannot be considered by them.

Mr. Watson: Now, this first article here.
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numbered chapter eleven. You would as-

sume that it is one of a series of chapters,

ten chapters having been gone before.

That's the inference, it being chapter
eleven, you must assume there have been
ten others already published by the au-
thor in the making of a book. These refer-

ences are made to the organization of the
Priesthood, and the author calls it the
Deadliest Menace to our Liberties and
Civilization. If he thinks that, is not it

a matter for public discussion? If the
defendant said anything untrue, or mis-
represented anybody, or anything, did not

they have the amplest opportunity to prose-

cute? Is there anything this defendant
has ever said, which they claim was
untrue? They virtually admit that every-

thing in the indictment which he brings
against this foreign organization is true;

but they say, being true, it should not be
exposed to the world.

The author attempts in his first part of

the article to show that the manly char-
acter of all preceding religions; all other

religions originally deified men. Let's see,

now, how many pages we have here, one,

two, three, four, five, six. Notice that
picture; it is simply the reproduction from
another publisher. It is a perfectly harm-
less picture. Now, there is a picture of a
monk, with that thing hanging around his

neck. The book from whicn it was taken,
came to me tnrough the mails, and I can
show you that book and that page from
which it was taken.

Ac. 7 No, 8.

Now the defendant attempts to prove
that the Roman Catholic Priesthood has
borrowed most of their rites and practices
from other religions, many from the Budd-
hist religion. It is almost impossible to
tell the difference between the interior of
a Catholic Church and the interior of a
Buddhist Church. The garments worn
by the Buddhist priest are practically the
same as those the Catholic priests wear.
And the monasteries and the Convents

are the same thing in Buddhist as in Cath-
olic practise.

Going on, the author proceeds to prove
the Phallic origin of these Catholic vest-

ments. He says the points are presented
•as delidately as possible. He says the
three parts of the cross point to the geni-

tals of the male; the loop to the female
birth place, all of which are called the
holy four; that being a legitimate subject
of discussion in a magazine, on a subject
like this, how could he go about saying
it more delicately than that? How could
any boy reading that have his passions
inflamed? How would it degrade anyone,
young or old? Then the author goes on to
say, they simply represent the phallic wor-
ship, the union of the two principles of life,

the male and the female. Are we a lot

of babies and children, and Miss Nancys,
so prudish that we are ashamed for the
Man in the Moon to look at us undress?
So unreasonable as to put paper around
the tables and the pianos to keep from
seeing their bare legs? Why not consider
this jury composed of avercge men, who
have been using their eyes all of their
lives, and who know how the human race
is carried on? Is it not a matter within
the common knowledge of everybody?

A brother will say to his sister, I will
bet you that stalk of corn out there, by
itself, won't have an ear on it. Fine, mag-
nificent stalk of corn, apparently is going
to bear three or four ears; but her brother,
who knows a thing or two, will say, I will

bet you that stalk of Corn won't bear a
single ear; and, if his sister is fairly well
posted, she will go to some c'orn stalk in

the field and cut off the tassel, and go to
the lonely stalk and shake the pollen on
the other tassel. The female principle and
the male will unite, and She will have a
laugh at her brother, and she will say,
You see the stalk did bear; and she will

have an innocent joke on him, possibly the
balance of her life.

And what about your going to the
barn, and going to the poultry yard,
to feed the chickens? Do you sup-
pose there ever was a little boy or girl,

that grew up anywhere, that did not see
the roosters and the hens together? The
little boy goes out to the pasture, in the
springtime, perhaps; he sees the hogs out
there, or a flock of goats, or a flock of

sheep, or a herd of cattle, and if there
is no male on the place, he sees them
send out periodically to bring in one. Do
you suppose there ever was a boy or girl

that did not grow up with the idea, gen-
erally, as to how sex reproduced sex? You
would not sit down in the parlor and talk

to the girl about it, but don't we all know
how we are made up physically? Don't
we know the necessities of human nature?
Don't we all know those daily necessities

which we term calls of nature, that put us
right on the footing with the animal crea-

tion? We cannot escape it. The most
beautiful woman that ever came blushing
from the hands of God and nature, could
no more escape it than you and I.
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The defendant argued, in these articles,

that, tbe Roman Catholic priests are reach-
ing out here and there, borrowing from
Pagan religions, and getting further and
further away from Jesus Christ, and get-
ting further away from tlie simplicity of

feminine birth place. Is th«ere a more deli-
cate word that you can use than that. If a
man started out to be filthy, there were
half-a-dozen words he could have used.
But if he meant to—wanted to—be deli-
cate, and set out the meaning necessary,

THE BUDDHIST GOD, .A.S WORSHIPPED IN INDI \. BEFORE CHRIST AND NOW.

the Primitive Church.
Counsel for the Government said

here, yesterday, that this publication was
calculated to exert immo-al influences.
Let's see how clean his mind is. In cut
No. 7, we have the sacred four. Phallic
^'orship. The upper part representing the

there is not a word in the English lan-

guage, more sacred, more delicate, or more
fastidious than to say the birth place. In-

stead of suggesting anything obscene, lewd
and lascivious, it would call to every man's
mind something in his own experience,
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and he would remember with reverence,

the mother who brought him into the

world at the risk of her own life.

The priests of this Phallic religion

wore a garment fashioned like this. When
the head of the priest went through, it

religion, and that's all it does mean, be-

cause the cuts show it.

"Is there no scholar among them to point
out the ludicrousness ot their wear-
ing a garment emblematic of sexual in-

tercourse—and they bachelors, too? They

THE GODDE33 MARY, THE MARBLE IDOL. WORSHIPPED BY THE ROMAN CATHOLICS
OF ST. ELIZABETH'S CHURCH, BALTIMORE, 1915.

represented the act of fertilizing the womb.
Now, that's a delicate word, "the fertiliza-

tion of the womb." How much more deli-

cately could you state it, to express your-

self fully?
The point I made was, to show the ig-

norance of the Roman Catholic priest in

wearing a symbollic emblem of a pagan

ask us to believe that their red faces

and thick lips mean nothing, and that they

never know the other sex, and yet they go

waddling around in public places, wearing

the most indecent garment of a pagan

religion."

The point there is, to emphasize their
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ignorance in not knowing that they bor-

roweu from another creed.

The question for you to concern

yourselves with, is this: how could that

language possibly excite the animal appe-

tite of the average boy? It might make
him laugh at the priest, to see him with

that emblem on, but how could it excite

the animal appetite of a normal boy or

girl? There is nothing to do it. How
could it deprave morals? How could it

make a boy long to go out and indulge

himself, with something improper with

the other sex? It could not do it. There

partment. Ten Men of Money Island,

which is a financial artic'le; Napoleon
During the Hundred Days; Reminiscences
of the Firing Line, telling how the sol-

diers charged at Gettysburg, or stood and
fought at Malvern Hill, or stood and
fought at Manassas, or followed Johnson,
or Lee, or Beauregard, or Jeb Stuart.

Now, we come to the thing they say is

obscene. Again it is the Roman Catholic
Hierarciiy: nothing else objected to. His
honor allowed.me to show that book, from
which the Latin was taken. Look at this
picture, and look at that. It is on the

BUDDHISr IMAGF. WORSHIPPED BY HINDOOS,
BEFOiE CHRIST AND NOW.

is not a suggestion of it, even. Now, let

me take the next.

That month is July, 1911, the magazine
goes on and the Government keeps taking
the money, the Post Office Department
makes no complaint. The subscribers

make no objection to these articles, no
prosecution starts up. Here we come to

April, 1912. Table of contents shows,

—

to which Captain Barnes testified,—the
Government's witness: An article on gen-
eral literature; History of the South and
West, a Defense of Southern Literature,
and so forth and so on. Educational De-

outside cover of the book from which it

is taken.

This is an attempt to warn our people

against the dangers of the confessional.

The Bible tells us to confess our sins, one
to another. How often have I seen it,

how often have you seen it, in a congrega-

tion where people are aroused by religious

emotion; consciences awakened and the

lashes of remorse whipping sinners for the

wrongs done? You see them, one man
after another, rise up before the whole
congregation, and confess their sins, with

sobs and agony, confessing in the

open, and sink back into a peace that
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passeth understanding, because of this con-

fession—an honest confession being good
for the soul.

But the defendant in his article draws
the distinction between that kind of a
confession, where the husband can hear
the wife, wife can hear the husband, where
the brother can hear his sister, and sister

hears the brother; where neighbor can hear
neighbor, father Can hear daughter, and
the son, and so on: the defendant ex-

plains the difference between that, and

GODDESS MARY. AS SHE APPEARS IN ANOTHER
AMERICAN CHURCH OF THE IDOLATROUS

ROMAN CATHOLICS.

this priest-confession, which was never
dreamed of until a thousand years after
Christ—when the Romish worship began
to be paganistic—and in which the Roman
Catholic woman leaves her brother, her
fatner, her mother, outside, and goes
in secret to a priest. He puts her
in the confessional and puts to her ques-
tions as to what she has thought and said,

what she has felt, and what she has done,
and what she has felt inclined to do.

I am not alone, myself fighting this, but
hundreds of authors before me have fought
this system. It has been denounced as

the very purlieu of hell. My book was.
intended as a warning—n«:t as a tempta-
tion. Like a lighthouse on the coast, the
mariner, far out on the ocean, sees it

revolving and flashing, throughout the
night, and every time it does so, it tells

him to keep away! Don't come near, here
is the rock, the reef. Here is sh.pwreck,
here is death; don't come I

That's what my article says. It is a
warning to the people against that danger
of the Roman confessional.

I must hurry.
Now comes this Latin, just a word about

that. The District Attorney got himself
apparently puzzled over the witness. He
brought over here. Professor Pulliam.
Where is Augusta, whore are the schools
of Augusta, why did he have to import
somebody to read Latin in Augusta? Is

it a backwoods community? Is there not
a classical scholar here? Are there no
college graduates here? My friend, Bill

Fleming, said he could read Latin, but he
could not read this. Anyhow, there is

nobody in Augusta, school boy, sc'hool girl,

teacher, preacher, lawyer, or doctor, who
could read that Latin. So they had to

bring an expert from Macon, and Pro-
fessor Pulliam was brought, but he
said that if he had not been reading some-
thing like it before, he could not have read
it. He said that's medieval Latin, dog-
Latin; in fact, no Latin at all. It is

Latin polluted by the monks during those
dark ages when classic schools had been
closed by Pope and priests. At that time
the Pope had said "Ignorance iS the mother
of devotion."

Well, I must hurry.
Here comes the count against The Jef-

fersonian. The Government allows the

witness, Captain Barnes, to testify to

its contents. On the first page it

says. Why Was Watson Prosecuted:
then, Let Us Be Fair to President
Woodrow Wilson; the Letters from the

People, and so on. And it says, An-
other Maria Monk Case, what is that? It

is where a woman escaped from a con-

vent, who said she was a mother of sev-

eral children, and so forth. Then she

finally escaped, and this was exactly the

same kind of a case as the above, two
Methodist Preachers had reported to me.
They described the facts. The defendant
was putting before the community the

danger of locking up thousands of young
women who, in the heat of enthusiasm,
agree to live single in convents. Lock-
ing them up in a place not accessible

to the outside world, and priests only

are allowed to enter. 1 pointed out

the dangers, but they say that the

words written are obscene, lewd, las-

civious and filthy. Well, then the man
who made the dictionary studied indecency

too. You will find that word in the dic-

tionary, the word "rut', is the one I al-
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lude to. Every word I used is legitimate.
The words are in the dictionary, and you
can use every word in the dictionary with-
out violating any law.
Why, you can take the Bible and find

the same kind of words; whoremonger,
whore, etc. You will find the same
thing in other literature. In the Bible
you will find where the wife of Poti-
phar had a passion for Joseph and
went after hi:n. She lOliov/ed him
to a place of privacy. He had only one
garment on and she was so anxious for him
slie reached out and caught him by its

tail, and he ran out of it, and left it in

her hands. In the Bible I could show
you one hundred to two hundred and
fifty passages of the same kind, and no-
body has ever contended that they are
obscene, lewd, nasty or filthy: but the
word which the Assistant District At-
torney used here yesterday is not to be

The Court: Proceed with your argu-
ment.

Mr. Watson: The defendant merely
made the point that he could not have a
fair and impartial trial, if the panel was
filled with his enemies. I trust I have
not a single enemy on the panel, but I

say this to you now, that this question is
of grave importance, to mo as well as to
you, it will carry weal or woe, not only to
this defendant, but to millions of others.
A verdict such as -the Government's at-

torney here asked for yesterday, would
virtually carry out the threat, to put Wat-
son out of business, and would carry re-
joicing into the Vatican itself. It would
carry feasting and rejoicing into the palaces
of Cardinal Gibbons, and Cardinal O'Con-
nell, and Bishop Keily, who threatened
with the penalty of Catholic vindictiveness,
President Woodrow Wilson, because, as an

ROMAN CATHOLICS "BLESSING" AN IMAGE. EXACTLY
THE SAME AS IN THE PAGAN AGES OF

EGYPT AND PHOENICIA.

found in the Bible, is not to be found in

any book, is not to be found in any dic-

tionary or lexicon, yet that word was
thrown out here yesterday, flung in your
faces, insulted your ears, and you were
asked to put this defendant on the same
plane.
Now, gentlemen, let me say this in con-

clusion.
I have had to hurry along a great deal.

The Court: You have seven more
minutes, Mr. Watson.
Mr. Watson: Gentlemen, the District

Attorney facing a juror, put upon us in this

case, asked the question, "You are a
friend to defendant, are you not?"
Mr" Russell: We don't think the

answers of jurors is in evidence in this

case, we think that was a matter that
addresses itself to the Court, and when
the court acts the incident is closed.

Executive act, he recognized General Car-
ranza in Mexico.

If you find this defendant guilty, it will

penalize the work of all who have been
writing upon the same subject. The Ro-
manists don't care about The Jeffersonian
papers or periodicals, but it is to penalize
the person of Watson. That's what they
want to do. On the other hand, a verdict
that vindicates and exonerates this de-
fendant's works, would put new life and
hope in those hundreds of editors who
have made up their minds to do in this

Country, what Gladstone did in England;
what Gambetta did in France; what Bls-

mark did in Germany—men who have made
up their minds to fight those foreign or-

ganizations, and keep out their disregard
for law and rigni, in the homes of the
brave and the land of the free.

A land where free speech shall not be
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denied, and where the freedom of the press
shall not be penalized: where the millions
shall worship according to the dictates of
conscience; where the civil law shall be
supreme; where the State shall be sep-

ing republican Institutions and democratic
principles. Keep it in your minds, in j-our
hearts, and in your consciences. What you
are to do for this defendant affects not
him alone. You are trying yourselves,

THE PRIEST, THE WOMAN AND THE CONFESSIONAL.

arate from the Church; where those great
liberties, upon which Anglo-Saxon people
pride ourselves, shall never again be
shackled at the dictates of the Roman
Church—a church whose official ana-
thema still rests upon our Magna Charta.
Gentlemen, in your hands today there is

committed an opportunity of strengthen-

your posterity; you are trying people yet

unborn; you are making a record that

will have an immense influence hereafter,

and you will help or hurt your country,

you will help or hurt your institutions;

you will help or hurt those principles for

which your forefathers and mine, fought.
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shoulder to shoulder, and bled, side by
side.

Consider the case, gentlemen, and give
the defendant exactly the same measure of
justice you would mete out to the poorest
negro, and humblest white man in the
State of Georgia.

THE CHARGE OF THE COURT.

Judge Lambdin's instructions to the

jury, briefly summed up

—

Explanation of the four counts in

the indictment, and a reading of the

Statute 211.

Statement that defendant had ac-

cepted full responsibility for the mail-

ing, and had therefore simplified the

case to the sole question of obscenity.

The court read, from the Standard
Dictionary (literary) the definitions

of "I^wd," "Lascivious," "Obscene,'"

and "Filthy;" and held that the word,
filthy, broadened the statute.

The jury was instructed to consider
the articles indicted, as a whole, and
the object of them, as shown by them-
selves.

Sec. 211. Everj- obscene, lewd, or lasciv-

ious, and every filthy, book, pamphlet,
picture, paper, letter, writing, print, or
other publication of an indecent character,
and every article or thing designed,
adapted, or intended for preventing con-
ception or producing abortion, or for any
indecent or immoral use; and every article,

instrument, substance, drug, medicine, or
thing which is advertised or described in

a manner calculated to lead another to use
or apply it for preventing conception or
producing abortion, or for any indecent or
immoral purpose; and every written or
printed card, letter, circular, book, pam-
phlet, advertisement, or notice of any kind
giving information directly or inairectly,
where, or how, or from whom, or by what
means any of the hereinbefore mentioned
matters, articles, or things may be ob-
tained or made, or where or by whom any
act or operation of any kind for the pro-
curing or producing of abortion 'will be
done or performed, or how or by what
means conception may be prevented or
abortion produced, whether sealed or un-
sealed; and every letter, packet, or pack-
age, or other mail matter containing any
filthy, vile, or indecent thing, device, or
substance; and every paper, writing, adver-
tisement, or representation that any article,

instrument, substance, drug, medicine, or
thing may, or can be, used or applied for

preventing conception or producing abor-
tion, or for any indecent or immoral pur-
pose; and every description calculated to
induce or incite a person to so use or ap-
ply any such article, instrument, substance^
drug, medicine, or thing, is hereby declared
to be non-mailable matter and shall not be
conveyed in the mails or delivered from
any post-office or by any letter carrier.
Whoever shall knowingly deposit, or cause
to be deposited for mailing or delivery,
anything declared by this section to be
non-mailable, or shall knowingly take, or
cause the same to be taken, from the
mails for the purpose of circulating or dis-
posing thereof, or of aiding in the circu-
lation or disposition thereof, shall be fined
not more than five thousand dollars, or
imprisoned not more than five years, or
both.

The court said

:

There is another fact to which it is

necessary to allude. The defendant's
counsel, for the purpose of enforcing
his view that the publications com-
plained of are neither obscene or lewd^
has referred, in the course of his argu-
ment, to certain passages from certain

well-known authors— from Shake-
speare. Carlyle, and the Bible. Now^
as regards these matters, gentlemen, the
court says the passages in these books^
some of which have been read in your
hearing, may or may not be obscene, or
indecent. You are not trying that

question, and you are not called upon
in this case to determine, nor will your
verdict in this case (whether it be
guilty or not guilty) decide whether
the Bible. Shakespeare, or Carlyle

must l)e excluded from the mails. I

trust you will not allow any considera-

tion of the possible tendency of your
verdict to exclude other standard lit-

erary works from the mails, to prevent
you from passing an honest judgment
upon the questions you have to decide
in this case ; the court, however, charges-

you that in fixing a standard of purity

and chastity, that of course you may
consider such language as occurs in

works of standard authors. Yoa may^
however, consider in that connection,,

the class of people to whom such pub-
lications were addressed, the age in

which they were written, and other
circumstances surrounding the publica-
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tion of those works. The court charges
you, however, that the fact that any
other obscene book, or publication, or

paper, which is in fact obscene, or lewd,

or lascivious, or filthy, the fact that any
such other book or pamphlet has passed
through the mails, or is permitted to

pass through the mails, should not af-

fect you one way or another, in reach-

ing your verdict in this case, because
you are here, not trying any other

books or publications, but are only
trying the publication upon which this

defendant is indicted.

Now, a reference is made, gentlemen,
in this case, to the liberty of the press,

that the effect of this statute might be
to abridge the liberty of the press, and
the liberty of speech, which are guar-
anteed to the people of America by
the Constitution of the United States.

The court charges you, however, that

the liberty of the press is not involved

in this case. The constitutional guar-
anty of a free press cannot be made an
excuse for violating criminal laws,

which are not designed to restrict the

freedom of the press, but to protect

•society from acts clearly immoral and
otherwise objectionable to the people.

The postoffice service is one of the

agencies of the Federal Government
that it has the right under the Consti-

tution to maintain and under it and
the laws passed in pursuance thereof,

as well as what may be termed its

police authorit}', respecting the subject,

it. has the right to determine the man-
ner and method of conducting the

postal service, and to exclude therefrom
what may be considered as objection-

able to public morals; and in so doing.

Congress neither restricts nor deprives

the press of any constitutional priv-

ilege or right. It simply declines to

permit the mails to become a vehicle

for the circulation or distribution of

matter which would be considered as of

an immoral character.

Now, gentlemen, there are two
classes of wrong laid down by Mr.
Blackstone. the celebrated English

legal author. One of those classes is

what is known as private wrongs, and

the other class is public wrongs. To
illustrate the subject, a person might
write an article about his neighbor,
which was untrue, or very abusive, or
very HIh'Ious, and as to that matter, his

neighbor would have the right to apply
to the courts and vindicate his private
rights in the matter. That is a matter
about which the Government has no
concern, but the Government is con-

cerned not where private rights are

involved, but where wrongs are com-
mitted against the public at large.

Now, therefore, gentlemen, in this case,

to apply the distinction I have just

drawn to the Government about this,

has no concern with any private or per-

sonal character of these articles, that is,

as to any attack upon the Roman Cath-
olic Church. That is strictly a private

quarrel between the defendant here and
the Roman Catholic Church, in which
the Government has no concern. The
Government has no concern as to the

truth or falsity of these attacks, w^ieth-

er the attacks are well grounded in law

and morals, or whether they are not.

The only point where the Government
comes in is that the Government in-

sists that, in writing articles on any

subject at all, whether about private

matters or public or other matters, one

shall not send through the mails, ob-

scene, lewd, lascivious, or filthy matter.

The question of obscenity or filthi-

ness, gentlemen, in any particular arti-

cle, must depend largely upon the place,

nature and object of its publication. It

would not be proper to discuss matters

in a family newspaper which might be

discussed with propriety in a medical

journal. Again, if a citizen in good

faith attacks some great flagrant wrong,

the use of strong language would be

permissible, and in determining wheth-

er the publications in this case are ob-

scene, lewd, lascivious or filthy or not,

you can consider the purpose or object

of the publication, as it appears on the

face of the publication, and the time

and place and the circumstances under

which the publication was made, and

the entire context in connection with

the language claimed to be objection-
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able. But if, after considering all these
things, you find the publications to be
either obscene, lewd, lascivious or filthy,
beyond a reasonable doubt, it would be
your duty to find the defendant guiltv.
although he may have had a good pur-
pose in mailing the publication, or
writing the publication. In other
words, gentlemen, you can consider the
object or purpose of the defendant in
writing the publication, as one of the
circumstances in determining whether
the publication was lewd, obscene, las-
civious or filthy or not. Yet, if after
applying the definition and rules I have
given you in charge, you find that the
publications, or either of them, is ob-
scene, lewd, lascivious or filthy, beyond
a reasonable doubt, it would be your
duty to convict the defendant, regard-
less of any good purpose, or motive, or
object he may have had in writing or
mailing the articles.

One of the articles in question, gen-
tlemen, or a portion of one of the arti-

cles complained of in this case, is in the
Latin language, or medieval Latin lan-

guage. You have heard the evidence
on that subject, whatever it was. The
court charges you that the statute re-

fers to no language whatever. It merely
put an embargo on a filthy publication.
Therefore, in determining whether a

publication is filthy or obscene or not,
it is utterly immaterial whether it is

in the Latin language or not, provided
it is obscene or filthy, but, of course,
you are entitled to consider the ques-
tion, if it is published in a foreign lan-

guage, or Latin language, Avhether
it is likely to be understood by any
person into whose hands it falls or not,
you can cnnsider that question, if it is

in a foreign language. Of course, if it

is in a foreign language, and any per-

son into whose hands it might be likely
to fall, would not be able to read it,

then it would convey no idea to anyone,
and therefore it would not be obnoxious
to the statute; but, however, on the
other hand, if any person into whose
hands it would likely fall would be
able to decipher its meaning, and trans-
late it. and know what it'said, then you
would be entitled to consider its mean-
ing in the English language; and if
the meaning was lewd, obscene, lasciv-
ious, then that language, although in
the Latin language, would be a viola-
tion of the statute, provided, as I have
said before, you should believe that
anyone, into whose hands it was likely

to fall, would be able to translate or
ascertain its meaning."

The jury retired, and after hours of
discussion, reported to the court a

hopeless difference, on the evidence.

Finally, when, late on the second day,
it became evident that a verdict would
not be reached, a mistrial was declared.

It soon transpired that ten of the

jurors had stood for acquittal, from the

first, and two for conviction.

Thus the great battle ended, for the

time.
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